This model offers the advantage of relating domestic and international policy.

In particular, in some countries, it may be one means of ensuring that the limited number
of available personnel with expertise in the international law of human rights have some
responsibilities for, or influence on, domestic law, p'olicy andg administration. That is, it
. may assist in avoiding the current tendency (which is widespread) for bureaucratic
familiarity with international human rights instruments to be confined to Ministries of
Foreign Affairs - while major responsibilities relevant to national implementation of

- human rights rest with domestic departments or agencies. '

: Disadvéntages of such a model may include the imposition of an excessive warkload
on one institution - compared to its resources.14 There may also be the possibility of
conflict of responsibilities in some cases (depending on the way the institution's charter is

framed). To the extent that an institution is responsible not simply for providing advice, _

but for contributing to the formulation of foreign policy on human rights, it could be
~ placed in the position of defending the nation's record internationally while criticising it at

home.

(4) A further model is that typified by the Australian national Commission, the Human
Rights and Equal Opportunity Commission. This Commission administers legislation
directly based on, and incorporating, United Nations human rights instruments. The
functions of the Commission are principally domestic, but it also has a degree of
international competence - to the extent that this is ancillary to its domestic functions.

The instruments currently within the jurisdiction of the Australian Commission are:-

- the International Covenant on Civil and Political Rights (ICCPR);
the Convention on the Elimiration of all forms of Racial Discrimination (CERD);
the Convention on the Elimination of all forms of Discrimination Against Women
(CEDAW); : '
- the Declaration of the Rights of the Child; g
- the Declaration on the Rights of Disabled Persons;
- the Declaration on the Rights of Mentally Retarded Persons; and
- the International Labour Organisation's Discrimination' . '
(Employment and Occupation) Convention.13

This extensive jurisdiction enables the Commission to proﬁiote human rights in an
integrated way. Federal law also provides for further instruments to be added to the
Commission's responsibilities. (The Commission has recommended, for example, that this

Lo tg ) [

14. This is sﬁggested, fbr example, by the Second Periodic Report of Zaire to the Human

Rights Committee, U.N. Doc. CCPR/C/57/Add.1, which states: "The Department of -

Citizens' Rights and Civil Freedoms, operating within a rather modest budget, is required
to do virtually everything." L T R e o W _

15.  Within the Commission, the Sex Discrimination Commissioner has - Pa.r_ticz{la:
responsibilities for promotion and implementation of CEDAW. The Race Discrimination
Commissioner has similar responsibilities regarding CERD, and the Human Rights
Commissioner has primary responsibility for the remaining instruments listed, and any
. others which may be added to the Commission's jurisdiction. Details of the structure of

the Australian Commission are given at Appendix A. -
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be done in relation to the Convention on the Rights of the Child.)16

There are a number of advantages in giving national institutions a charter directly
based on intemational human rights instruments. First, it serves as a convenient point of
reference by which the degree of domestic implementation of human rights may be
assessed - both internally and externally. .

Second, it facilitates the development of experience and jurisprudence in applying
international standards which, though framed by reference to national conditions, may be
applicable by others. : .

Third, it is increasingly clear that international machinery for the protection of
human rights, both Charter based (such as the Commission on Human Rights and
mechanisms created under its mandate), and the treaty based Committees (both in their
function of receiving individual complaints and in consideration of reports) are limited in
the number of problems, situations and cases which they can handle. This is not to
denigrate the importance of these bodies or the need to provide them with adequate
resources and pursue means of making their operation more effective.17 However, with
growing international acceptance of these mechanisms, and in particular of the treaty based
‘provisions for individual complaints, there is a need to squarely face the danger of
overloading the machinery which should form the peak of the international system for
protection and promotion of human rights by placing excessive reliance on it to perform
tasks which, in the first instance, should be more appropriately and effectively addressed at
the national level. - ‘

Fourth, as far as the international system is concerned, national machinery has
important preventive functions - either in preventing human rights violations from
occurring, or in achieving resolution of cases, and redress for violations of rights, before
the international level is reached. 0

One particular benefit of national institutions having a specific basis in international
human rights instruments is that it addresses the problem of cases falling through gaps in
domestic legal-categories. It is clear, for example, that common law systems, although
containing important human rights elements, by themselves offer very inadequate

-

4

16. - The jurisdiction of the National Human Rights Commission - of Togo, while

emphasising civil and political rights in particular, also clearly extends to human rights

- more generally: see Initial Report of Togo to the Human Rights Committee, UN. Doc.

CCPR/C/36/Add.5. The New Zealand Human Rights Commission Act, s.6(a), specifies
that the functions of the Commission include reporting to the Prime Minister from time to
time on “the desirability of legislative, administrative or other action fo give better

protection to human rights and to ensure better compliance with standards laid down in

international instruments on human rights”. In Guatemala, the Attorney for Human Rights

_is appointed by Congress for defence of human rights, both as recognised under the

Constitution and in the Universal Declaration of Human Rights and international treaties.

17. Discussed in the important report to the General Assembly by Professor Philip Alston,
U.N.Doc A/44/668. ‘
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protection of human rights, particularly concermisg discriminationlS and the rights of
especially disadvantaged groups (such as the mentally il[)19. :

Fifth, where an individual complaint is not resolved at the national level and comes
before a body such as the Human Rights Committee, the Committee on the Elimination of
Racial Discrimination or the Committee Against Torture (where the pation concerned has
taken the requisite steps to make those procedures available), prior consideration of the
matter based on the same international standards by a natiomal body is likely to be of
considerable assistance to the international Committee concerned.

Sixth, with respect to the reporting systems instituted under United Nations -
instruments, a national institution dealing directly with the human rights instrument in . .

question may be of great assistance both to the monitoring body in gaining accurate and
authoritative information, and to the Government concerned in compiling information to
fulfil its reporting obligations. Given the proliferation of reporting requirements, the
extent of overlap between requirements under different treaties, and the difficulties
experienced by many governments in collecting information to fulfil their obligations, the
model of an integrated national Commission to deal with all or many of the intémational
human rights instruments to which the nation is party has particular advantages. In some
cases, depending on the extent of the national Commission's jurisdiction, the annual report
of such a body could effectively serve ‘as the basis for substantial parts of the pation's

report under the relevant instruments. '

A number of national commissions whose principal functions are domestic also have
responsibility for providing advice to government on a range of international actions
relating to human rights,. particularly in relation to the negotiation and ratification of
international instruments. This is the case, for example, in relation to the New Zealand
Human Rights Commission. The legislation establishing that Commission20 expressiy
gives it the function of reporting on "the desirability of the acceptance by New Zealand of
any international instrument on human rights". The more general responsibility of the’
Australian Commission, to recommend action by Australia m relation to human rights,

gt S

18. w. ’i‘afnopolsky, "Race relations commissions in Cénada, Austfaﬁa, New Zealand, the

United Kingdom and the UnitedStates", (1985) 6 Human Rights Law Journal 145, at
Pp-151-154, gives a concise summary of the narrow coverage and pathetically inadequate
remedies provided by the common law in relation to racial discrimination. For example,

when, on the basis of racial discrimination, the West Indian international cricketer Leary
Constantine and his family were refused admission (in insulting and degrading terms) to a ;
London hotel where they had booked to stay, the common law courts could only award .
five pounds damages: Constantine v. Impérial Hotels Ltd. [1944] 1 K.B. 693. Had the |
n, no remedy at all would apparently .- .

hotel refused him service rather than accommodatio
have been available. - ' .

19. with i'espect to the rights of the mentally ill, the Princ’fples for the Protection’ of

. Persons with Mental Illness and for the Improvement of Mental Health Care [U.N.
Doc.E/CN.4/1991/39, Annex 1], which were adopted by the Commission on Human

* Rights at its 1991 session and will be adopted by the General Assembly later this year, =
provide some much needed standards for the proper protection of this particularly ..

disadvantaged and stigmatised group of people.

20. New Zealand, Human Rights Commission Act 1977 s.6(b), and see Mr Justice
Wallace, "The New Zealand Human Rights Commission" (1989) 58 Nordic Journal of
International Law 155. ' 2 ]
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also includes advising the government on negotiation and ratification of international
lostruments. '

Participation in International Meetings

_Clearly, ‘governments have the power to determine both how they’ wish to be
officially represented internationally and what, if any, international functions they confer
on national hu-ma'n rights commissions. There are, however, a number of roles which
national commissions may usefully play in international meetings, in addition to providing
advice or information to their government beforehand:- ©

(@) In general it is possible for governments to request that members of national
COMMmISSIOns serve as expert members of government delegations to United Nations treaty
monitoring bodies. Australia has doge this, for ¢xample, in presenting reports to the
Human Rights Committee and the Committee on the Elimination of Raci-alzDiscrimination.
In each case the ‘Committee expressed appreciation for being able to receive information
from people directly responsible for administering legislation implementing the
international instrument in question. Where the national Commission is independent from
direction by Government21, it is of course Decessary to ensure that this independence is
Dot compromised when participating in a Government delegation. In our experience this is
q;u_;e possible if ‘Commissions ‘act as advisers to the delegation, rather than as members
of it. : :

(b) Members of national commissions may, in some cases, also Lisefully serve om
government delegations in negotiation of international instruments. Members of the
Australian Commission have recently been included in the Australian delegations involved
in drafting the Convention on the Rights of the Child and the Principles on the Protection
of the Human Rights of Mentally IIl Persons. They have also participated in working
groups of the Commission on Human Rights, in drafting the Declaration oa the Rights of
‘Indzgenou_s. Peoples, and in negotiating draft Standard Rules. for the Equalisation of
Opportunities for Disabled Persons (presently before a Working Group of the Social

instruments already adopted depends, in part, on the efforts which have been made to

ensure that these instruments reflect national experience. Participation by members of

national commissions is likely to contribute to this purpose.2

(©)  Several national commissions have also rei:cntly made significant contributions to
International d1scussmqs on human rights matters, as experts in their own right rather than
On government delegations. It may soon be appropriate, therefore, for the United Nations

v

21. As is the case with the Australian Commission.

2?- Note the related comments by Justice Rajsqomer Lalfah, Mémber of the'Hulman ‘
Rights Committee: "Far too often in the past, the question of human rights at the
International level has tended to be dealt with solely by Foreign Ministries, admittedly

- with the assistance of Home Office legal advisers. It is to be wondered whether that is

enough. It is the courts which normally deal with the implementation of human rights or
their violations at grassroots level. The time has perhaps come to ensure that the thinking

‘of the judiciary is tapped in a systematic way, and that it should be involved at the

international level.": "International humag rights norms”, in Developing Hi ioh
Jurisprudence, Commonwealth Secretariat, p.21. ' PRE uman _ng o
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to acknowledge the role of npational commissions in an appropriate form, without
trespassing on the right of governments to determine the form of their own representation

in international political bodies. (It appears, for example, rather anomalous that provision

is made for formal recognition only of mon-government organisations, scme of whose
focus on human rights is considerably less direct than national human rights commissions.)

(5) Some national human rights institutions have their responsibilities defined by
reference to purely domestic legislation rather than by reference to international
instruments. However, a number of these institutions have expressed recognition of the
relevance of international instruments and the importance of international experience. The
Canadian Commission, for example, aithough administering legislation which does not
explicitly refer to international instruments, describes its role23 as "to put institutional
flesh on the bare bones of [Canada's] international commitments on human rights”. There

are numerous similarities between the domestic legislation of many countries on human

rights and non-discrimination, and the relevant international instruments - even where such -

instruments are not referred to in the legislation itself. Where national legislation has
particular shortcomings (for example in adequately defining discrimination to be
combatted) legislation elsewhere may have effectively addressed these. :

This highlights the importance of comparing cxpéﬁcnce. The Annual Regorts of a
number of national commissions afford valuable material for comparative study,24 - as do

various commercially produced law reports which deal with particular national institutions -

and legislation.25 Theré are also several journals' which include materials on national
institutions within a more general regional or -international focus26 and the
Commonwealth Secretariat's Human Rights Unit makes comparative information

© - available. Further, there are the relatively brief but useful reports on nationa] institutions
prepared for the General Assembly27 and the Commission on Human Rights28, shortly to

be consolidated in a manual on nafional institutions by the Centre for Human Rights.2

23. Canadian Human Rights Commission, Annual Report 1990, p.11.

24. The Annual Report of the Canadian Commission should be mentioned in this context.
It has the advantage, in terms of accessibility, of French and English text in _the one

volume, .

25. The Australian and New Zealand Equal Opportunity Reporter is interesting in this-
erently international and comparative, dealing with both the Federal
and State (provincial) human rights legislation and institutions of Australia and New

respect, since it is inh

Zealand.

26. The Nordic Journal of International Law, for éxéniple, has included articles on the

Australian and New Zealand national commissions.

27. U.N. Docs. A/36/440; A/38/416.

28. U'N. Docs. E/CN.4/1987/37; E/CN.4/1989/47 and Add.1; E/CN.4/1991/23 and Add.1.

29. There is more that could be, and needs to be, done in making comparative information
available in published form: not only by the United Nations - which has recently made
national institutions and human rights in general a much higher priority in its public
information activity, but by each of our own national institutions. There are, however,
limits to the extent to which written reports can reflect the particularities of national
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. Where they exist, regional arrangements offer valuable iti i
uatz_onal experience. _Howx_:vcr, such a'rrangement.s remain abs%ggomgﬁﬁfa;%:gg%
region, so that institutions in this region are particularly in need of active strategies to
ensure that they benefit from experience elsewhere. In recognition of this, the Australian
and New Zealand commissions have a continuing program of staff ex’changes The
Australian Commission also has a program of staff exchanges with the Danish Centre of
Human Rights and has placed staff with the United Nations Centre for Human Rights.

PARTICIPATION IN THE DRAFTING OF LEGISLATION

) Most national commissions have the power to make rec i
introduction of new legislation, or amcndmerft of existing legii*.la?x'tgl:?,:l ctﬁd;?;gcit fﬁmtgz
rights. In the case of several institutions which include members of the legislature, or
appointed by the legislature30, this may be one way in which the legislamure ensures
humanl rights receive their proper place on the legislative agenda.

Institutions which are distinct from the legislature, either as independent statutory.
S?gtrims&c%nls (_}I'i within an executive department, also have functions relatine to the
ng of legislation. There are a number of reasons for conferri cti
national commissions. ' R

1. Review of Human Rights Legislation

. National commissions which are responsible for administrati i
legislation will often be in the best position tg identify areas where thtig ?egiilgtzi?;a?e r:ﬁgll-nct;;
improvement, either because of technical ‘defects or because experience has ind‘i:'[cated
human rights problems which existing legislation does not adequately address. National -
institutions responsible for dealing with complaints in individual cases have comcrete
knowledge (which the legislature may not have in the same detail) “concerning human
rights problems in society. - Where the national coramission has power to conduct wide-
ranging national inquiries, and is directed to work with non government organisations, as
is the case in Australia, this provides a further basis for legislative recommendations. 31

... Continued ...

conditions and the it fisiing. Divse \ S ; '
" useful,  the work of national CQ@MIOM. Direct contacts are’therafore particularly -

30. For exampl i _ s . :

ple, the Human Rights Commission of the Congress of the Republic i
Guatemala - see U.N. Doc. E/CN.4/1991/23; the National Congr%rss Ad Hoc ('.'0rg?nislscic:;rzl1
on Human Rzgnts_ in Ecuador - see U.N. Doc. CCPR/C/58/Add.9; and the Human Rights
Inquiry Commission of Turkey - see U.N. Doc. E/CN.4/1991/23/Add.1.

31_- The Australian Commission has recommended new legislation, or improvements to
existing human rights legislation, in a range of areas including the rights of people with -
disabilities, protection against age discrimination and discrimination relating to HIV or
AIDS, measures against incitement to racial hatred, various aspects of sex discrimination
and the enforcement of the Commission's determinations. ’
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2. Drafting or Review of Other Legislation (existing or propased)

National commissions on human rights generally have the power to review
legislation in any area affecting human rights, rather than being confined to review of, or
recommendations concerning, specific human rights legisiation. = The Australian
Commission, for example, has functions of reporting on the consistency with human rights
of all existing enactments and proposed enactments32, as well as the more specifically
expressed functions of reporting on laws that should be made or actions taken in relation to
human rights?>. The New Zealand Commission also has the function of reporting on
" human rights implications of proposed legislation34. Clearly, such a function should
supplement, rather than displace, the responsibility of all othér agencies of government
(particularly ministries of justice) and the legislature itself to ensure all legislation is
consistent with human rights. ; ' :

The Chairperson of the New Zealand Human Rights Com;:xissipu has noted that this _
function is the one particularly likely fo bring the Commission into conflict with the
Government.35 In 1991 an instance of such conflict occurred in Australia in relation to’

legislation introduced by the Federal Government to ban all advertising containing
"political matter" (political matter being very widely defined, and "advertising" not being

defined at all) from radio and television. ~As Federal Human Rights Commissioner I .
advised the government that such a ban would (a) be inconsistent with the rights to receive -

and impart information and ideas recognised in Article 17 of the ICCPR; (b) had the
potential to interfere with the political rights recognised in Aricle 25 of the same
Covenant; and (c) would have a discriminatory impact on people with"disabilities in
respect of each of these rights. This advice was released publicly, (pursuant to a request
under Freedom of Information legislation). The Government has now amended the

legislation and a Parliamentary Committee is currently considering the matter.

3. Recommending I__Jegislaﬁ‘-re Action

An important factor is whether the national commission can initiate - a
recommendation for legislative action itself, or only on reference from the Government or

Parliament. In some instances government authorities may not be aware of relevant human

rights issues. The Canadian Human Rights Commission has noted36 the danger that once

bhuman rights laws are in place, the legislature may neglect the need for continuing.
improvements to the legislation. In some cases, governments may regard it as politically -

inconvenient to receive recommendations from human rights commissions. Particularly

where the commission is part of the’ Parliament, legislation or parliamentary procedure .
may require that matters having human rights implications be referred to the national -
commission. In other cases, however, there may be no legal compulsion on the
Government to refer proposed legislation to the commission. (For example in Australia

the Human Rights and Equal Opportunity Commission Act allows the Attorney-General to

32. HREOC Act s.11(1)(e).
33. HREOC Acts. 11(1)(k)‘
34, New Zealand Hhman Rights CommiSSiOH Aa 5.6(2).
3

Lh

- See Wallace (above), at p.157.
36. Annual Report, 1 99(5.
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refer proposed legislation to the Commission, but does mot require him to do so.) For these
reasons, the power to initiate legislative recommendations is important.

QUASI-JUDICIAL POWERS

The question of whether national human rights ipstitutions have quasi judicial
powers raises a number of important issues:

1. Power to Compel Production of Documents and Giving of Evidence:
Powers to Prevent Interference with Activities '

Offices of Ombudsmen appear to be invariably invested with these powers to assist

- them in their investigations. Specific human rights commissions clearly also require these

powers in order to be effective, particularly in investigating actions of -government
agencies. In the case of bodies formed within the legislature, these powers are generally
inherent in the Parliament itself. In cases where the national commission is a separate
body, these powers need to be specifically conferred.37 = - _

In Canada, powers to enter and search premises, and require production of evidence
€tc, are vested in investigators and iribunals instituted under the Human Rights Act rather
than in the Human Rights Commission itself.38 In Australia, the pational Commission
itself has power to require production of documents and to compel the giving of
evidence39, . ' |

At the time of the creation of Australia's national commission, these powers were the
object of much misconceived criticism to the effect that the new Commission constituted a
"star chamber"” which itself would be a threat to human rights. This criticism overlooked a
number of provisions which ensure that the Commission operates consistently with human
rights. For example, there is specific provision for refusal to give evidence on the grounds
of self incrimination.40 The Commission also has a firm policy that its compulsory
powers should only be used where absolutely necessary, in keeping with the emphasis of
the legislation on settlement by conciliation. - e 4 | f

37. In Togo, the national commission has juridical powers: see U.N. Doc.

'CCPR/C/36/Add.5. In Guatemala, a similar position applies to the Attorney for Human

Rights appointed by the Congress to work in association with the Human Rights
Commission of the Congress of the Republic: see U.N. Doc. E/CN.4/1991/23. In Mexico,

the National Commission on Human Rights has, authority to demand all appropriate

- information for the purposes of its functions, similarly to an Ombudsman: see UN. Doc.

E/CN.4/1991/23/Add.1. -

38. The Canadian Human Rights Act s.50 provides that a tribunal established under the
Act "may, in the same manner and to the same extent as a superior court of record,
summon and enforce the attendance of witnesses and compel them to give oral or written

evidence on oath and to produce such documents or things as the Tribunal deems requisite
to the full hearing and consideration of the complaint". : '

39. H.REOC Actss. 21, 22.
40. HREOC Act’5.23(3).
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The Australian Aitormey-Geoeral is able to order that evidence should not be
produced if it would prejudice the fair trial or safety of any person or national segunty.‘-‘l
The Commission itself is able to order that evidence given to it should not be published, in
order to protect the human rights of any person. The Commission is specifically required
to observe the principles of natural justice.42 It is also subject to administrative appeal
machinery and to judicial review. These safeguards are important in ensuring that a
national human rights commission operates in accordance with the law. :

-~

2. Power to Make Determinations

. A pumber of human rights institutions, in particular those directly associated with
the legislature, deal with complaints (after preliminary analysis and verification)
principally by referring them to other appropriate authorities for investigation or institution
of legal proceedings.43 : 6 A B T

It is common for the charters of national human rights commissions to emphasise
settlement of complaints by conciliation wherever possible (particularly complaints of
discrimination). At the international level, conciliation as an effective means of resolving
disputes has been emphasised in the practice of the International Labour Organisation and
in a number of instruments adopted by that organisation. At the national level, conciliation
has frequently been found highly effective in resolving complaints by a settlement agreed
to by the parties, thus avoiding the need for the law to impose a settlement. In Australia,
for example, the vast majority of complaints brought to the Commission are either
successfully conciliated or withdrawn voluntarily - rather than requiring formal

determination. :

However, where a solution cannot be agreed by conciliation, the issue arises of what
determinative powers are available. Experience in dealing with discrimination cases in
Australia has been that where legally enforceable remedies are ultimately available, this
contributes to the effectiveness of conciliation.  The desire to avoid more formal legal
proceedings gives parties an additional incentive to conciliate their dispute if possible. -

- In a number of countries, the human rights commission itself has no determinative

powers, but may refer matters to the courts or to a specialised human rights or equal .

opportunity tribunal. This is the position, for example, under the New Zealand Human
Rights Commission Act, which provides for an Equal Opportunities Tribunal. - = -~

4L HREOCActs24. . . - .5 0 -
42. Where the Commission proposes to report that a person has engaged in an act which is

inconsistent with human rights or constitutes discrimination, that person must be given the
opportunity to make oral or written submissions: HREOC Acts.27. ° '

43. The Attorney for Human Rights in Guatemala is empowered to institute legal
proceedings after investigation of a complaint: see U.N. Doc E/CN.4/1991/23. - The
Human Rights Inquiry Commission in Turkey examines complaints and refers them to
relevant authorities: see U.N. Doc. E/CN.4/1991/23/Add.1.- In Ecuador the National
Congress Ad Hoc Commission on Human Rights has the function of ‘analysis and
verification of complaints of human rights violations and the institution of proceedings
against officials responsible: see U.N. Doc. CCPR/C/58/Add.9.
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In Sweden, i the Equal Oppermcities Cmbudsman is unable '
settlement in a case of sex discrimination, the case may be referred to the Lﬁmﬂgg&ﬁzﬁ
In cases where the Equal Opportunities Ombudsman has unsuccessfully sought to persuade

.employers to take positive measures to promote equality, an injunction may be requested
from a separate body, the Equal Opportunities Commission.45 = .

In the United Kingdom, the Equal O ' issi ' '

. In the , the Eq pportunity Commission (which deals with s
gmcmmapcn) and ‘t%c Commission for Racial Equality do r(lot themselves hafrz
ceterminative powers.*® If a complaint of discrimination cannot be settled by conciliation,
1t may be referred to a court or, in employment-related cases, to an industrial tribunal.

The various pieces of legislation administered b i i
Commission offer a range of models in relation to dctcrmma%;vet%%w?;s.tr%;aéler ?ﬁg%?é
Discrimination Act and the Racial Discrimination Act, if complaints cannot be settled b
conciliation, they may be referred for determination to a tribunal hearing. The tribuna?;
consists of the Human Rights and Equal Opportunity Commission itself, rather than a
separate body. However, the interests of natural justice are protected by legislative
provisions specifying that the Commissioner responsible for conciliation in a case (for
zgg.;p;g tst;:g Sctx Disprirgination Commissioner in the case of sex discrimination

l is not permitted to sit i i issi
Gockions thating tg i it as part of thg tribunal or to take part in any Commission

Because of the strict separation of powers which the courts have held to exist under
the Austrzlian federal Constitution, Commission determinations in these cases are not
directly legally binding. However, a complainant, or the Commission itself, may take
enforcement proceedings in the Fedéral Court. The Commission has recommended, and
the Australian Parliament is presently considering, measures to reduce the need for
rehearing in the enforcement proceedings of evidence already presented to the

-

Commission.47 _

Under the Human Rights and Equal Opponunit. Co st I i
¢ 1an _ y Lommission Act (which deals with
employment discrimination, and complaints against Federal govemment( departments and
‘agencies in relation to civil and political rights and the rights of children and people with -
g;izltalll;uegbtlhz C_om;m?mn may make findings, but these are contained in a report which
€ ed in Parliament, rather than i indi
e L , ; er than m the form of an enforceable or binding
- Experience has it a numbe-r of advan s Sulving jali i
binding or enforceable jurisdiction:- ' REs R 'a‘vmg . spcm_ahst i :

“

44. U.N. Doc. E/CN.4/1991/23 par.31.

45. __ S N e
Insti-n?:: Fact Sheet on Sweden: The Swedzsh Ombudsmen, _puf;hshed by _the Swedish

46. On these bédies see e ol J g \
- , -g. the 3rd pericdic report of the UK. to the H i
Committee, U.N. Doc. CCPR/C/58/Add.6 paras.39-£p!-2, 51-53. : uman nghrs_ '

7. Under the Privacy Act, the Privacy Commissioner has power in some circumstances to

make determinations which . : : g S
agencies. ich, are more directly legally binding on Federal government
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(2} Scck z tridursl will develop experise in human rghts and discrimination law
(Which in some cases is less well developed in the general cour system). As well as
leading to more effective handling of individual cases, this is expertise on which the
Jjudiciary and other institutions with relevant responsibilities may draw.

(b) Itis possible to design hearings by a human rights tribunal to be less expensive, less
formal and more accessible than court proceedings. . This is particularly important for.
human rights and anti-discrimination legislation to be effective in protecting the rights of
people who are, in many cases, both economically disadvantaged and also disadvantaged

-

. by sophisticated systems of advocacy and pleadings.
(© In a number of countries, including Australia, it has been found advantégeous to
provide for ‘more flexible remedies to deal with human rights violatiods than have
traditionally been available through the courts. S

(s} In many cases the co,mpoéition of the jﬁdiciary is not highly representative of the

sacial composition of the population, and, in particular, contains few representatives of the -

classes of people most likely to suffer discrimination. The very fact of discrimination
means that women, people with disabilities, indigenous people and others experiencing’
discrimination on the basis of race, religion or other characteristics may be less likely to
rise through professional training and experience to the point where they are considered for
judicial appointment, - particularly at higher levels, (apart from any more direct

discrimination in the process of judicial appointment itself). It is possible to make a

specialist tribunal more representative, including by specifying that it should include
members with particular respoasibilities regarding specified groups.*® . Legislation may
also specify that the tribunal should include members drawn directly from particular
disadvantaged groups, either on a permanent basis or for particular cases. -

- It has generally been recognised that where a specialist tribunal is creat@d, its
decisions should be reviewable by the judiciary. This role obviously provides an important
reason for ensuring that judges are adequately trained in the principles of human rights
iy _ o

ACTIVITIES FOR PROMOTION AND PROTECTION OF HUMAN RIGHTS

As already noted, both national experience and the terms of international human -

rights instruments indicate that legislative measures alone are not adequate to guarantee the
effective enjoyment of human rights. Other active measures of promotion and protection

are also needed. In particular, it is necessary to ensure that effective and accessible .

remedies are available to translate the theoretical protection of the law into practice, and
that human rights and the legislative machinery are made widely known - to victims and

potential victims of violations of rights, to government agencies, employers and others .-

exercising significant power in society, and to the community generally. "It is also

48. As for example by the inclusion of the Race Discrimination Commissioner and Sex
.Discrimination Commissioner within Austraiia's national human rights Commission.
Proposals for addition of commissioners with specific responsibilities regarding Aboriginal
people and for a Children's Commissioner are presently being considered vy the national
government. The concept of a Disabilicy Commissioner has also been raised by members

of the community in the context of proposed further national legislation on the rights of

people with disabilities.
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Imzeriant to promote consideration of human rights on a wider basis than simply that of
individual violations and complaints: in legislation, in the administration and interpretation
of the law, and in the formation of social policy. Naticnal commissions have extremely
important functions in each of these respects. The very fact that a body such as a Human
Rights Commission exists to promote human rights indicates a recognition that simply
passing legislation is not, by itself, sufficient.

1. Effective and Accessible Remedies

Different provisions for receipt of individual complaints are discussed in a later
section of this paper. A major reason for vesting this jurisdiction in a national
commission (rather than relying on civil, administrative and criminal law remedies through
the courts) is to increase the accessibility of remedies to members of disadvantaged groups.

There are a number of examples in national expcrieﬁcc of the ineffectiveness of anti-
discrimination legislation relying only on remedies through the courts. @ -

Considerable shortcomings of early legislation in this area (particularly that of the
United States and Canada) have been pointed out:49 _

(a)  With respect to models relying on penal or criminal law:’
- ﬁ‘:qucntly the police and prosecution authorities did not act to enforce these laws;
- victims of discrimination were frequently reluctant to institute a private prosecution; ’

- there were difficulties arising from the rules of evidence, particularly where proof
beyond reasonable doubt of discriminatory action and discriminatory purpose was -
- required; . -
- the judiciary in somc cases were reluctant to convict, regafdigg anti discrimination
law as an interference with traditional notions of freedom of contract;

- - without any agency responsible for public edi_.lcation and promotion of the
~ legislation, most people were unaware of its existence; - -

= criminal law penalties for perpetrators of discriminatory actions did not, in -

themselves, provide the person discriminated against with any effective remedy or
. Compensation. N A AT RN _

- To this list may be added the fact that not all discrimination results from 2 conscious
and deliberate discriminatory intention so as to be culpable in the usual criminal law sense.
Discrimination may be equally damaging when it results, as is frequently the case, from
stereotyped attitudes or from failure to be aware of the needs of a particular group.

49. See e.g. Tamopolsky, (above), pp.167-69, who also cites Maslow and Robison, "Civil

right legislation and the fight for equality, 1862-1952", (1953) 20 University of Chicago
szrv Review 363. Similar problems were encountered with the first Australian anti-
discrimination legislation, the South Australian Prohibition of Discrimination Act 1966,
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(‘b) With respect to laws providing for civil remedies through the courts:

. litigation, and fees for lawyers, are expeasive o many countries. Many victims of
discrimination cannot afford these costs. '

- the compensation recsived (even if the action is successful) may be less than the

legal costs incurred. This is particularly the case where oaly individual complaints
are provided for. A grear and damaging social wrong, such as racial discrimination
in access to public places, might result in relatively small financial compensation to
each individual (so that it might not be financially feasible for any one person to take
legal action). :

- individual legal actions, even where successfully undertaken, might be insufficient to
change -widespread discriminatory practices. It might be economical for the
discriminator 1o simply pay damages to those victims sufficiently determined, well
informed and well-resourced to sue, rather than change the discriminatory practice.

- civil proceedings, though less restricted in procedure than criminal cases, may
nonetheless involve technical problems of proof. ' Y @

- some discrimination cases, in particular those where indirect or systemic
discrimination is sought to be shown by analysis of patterns of disadvantage, require

specialised skills which many lawyers and courts may not have.

= - particularly in countries where the judicial system is primarily based on adversarial
~ procedures, court proceedings may often result in confrontation rather than
negotiation and settlement of disputes. Court proceedings may not, therefore, be the

best approach where the critical nesd is a change in attitudes, or where

discrimination or interference with rights was unintentional.

.- Human rights commissions and similar bodies thereforé have an important role in
making remedies effective and accessible. Dealing with complaints by conciliation is
relatively informal and inexpensive.50 In many cases it can lead to the parties agresing on
a solution much more suited t6 the individnal circumstances of the case than any remedy
which a court could order, including redesigning policies and practices which have a

discriminatory effect. The settlement agreed need not be confined in its application to the .
~ individual case, whereas for courts in many countries there are difficulties in making an
order which applies to persons other than the immediate parties to the action.” Conciliated

settlements may also have important effects in changing attitudes.

2. InvolvementmLeganmceedmgs

~ Several human rights institutions which [ack déterminative powers but which refer

complaints to courts or tribunals may appear in the courts and tribunals in support of a -

50. The court system, in many countries, is now eﬁfectively beyoud the reach of those

except the well-to-do or those of the poor who can arrange to get legal aid. For example,

in Australia an action in the County or District Court now costs at least AS40,000 on
average, and a Supreme Court action at least AS60,000 on average. ‘The Australian
Commission does not, of course, charge complainants but the average cost per complaint is
AS500. ' : 5 :
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compiainant's case. The Canadian Human Rigats Commission, for éxaraple, has such a
function. :

The Australian Commission is able to appear in court to support orders for the
enforcement of Commission determinations. It also has a more general power to intervene
in legal proceedings, not confined 1o those brought under human rights legisiation, in order
to bring relevant principles of human rights law to the attention of the court. Exercise of
this power is conditional on the leave of the court, and (in a practical sense) on there being
a basis in domestic law for the application of international human rights instruments.
Where such instruments are effectively incorporated into domestic law, a similar function
to this would appear to be of considerable relevance, in its direct effects in individual cases

and in educating the judiciary and the legal profession generally.
~ 3. Community Education, Awareness of Human Rights and Participation

National commissions are of major_importance in promoting awareness of human

rights, and generally have public education and information_as an important function.51
Part of this function, is directly related to complaint handling.52 -

A number of national institutions also place particular emphasis on human rights
training for government officials - including the police and the military. (The Philippines
commission, for example, has done important work in this area.) This education seeks to
build a culture of human rights wherein human rights violations are less likely to occur.

But there is also in most countries an urgent need o educate the general community
concerning human rights. * The comment that legal measures alone are insufficient for
realisation of human rights applies to all categories of human rights, whether designated as
"civil and political", "economic, social and cultural”, or according to other classifications.
While it is clear from experience that different methods may be needed for the realisation

- of different rights, it is also clear that simple divisions cannot be drawn along the lines of

civil and political-rights on the one hand and economic social and cultural rights on the
other. The realisation of civil and political rights often requifes considerable resource
commitments, including assistance to disadvantaged groups to enable them to assert their
rights. Conversely, the idea that the realisation of economic social and cultural rights is
simply a matter of provision of adequate resources-is a caricature of these rights as human
rights, as well as being contradicted by experience. : '

31 This function is expressly provided for in the rcsponsibifitiés of the Australian national

Commission under each of the Acts it administers. Similarly, the New Zealand Human
Rights Commission has the function "to promote, by education and publicity, respect for
and observance of human rights” listed first among its statutory functions: New Zealand
Human Rights Commission Act s.5(1@. . - : :

52 In Australia, for example, the national commission has conducted a major awareness
campaign for young women on-the protection provided by the Sex Discrimination Act _
against sexual harassment, particularly in employment and education. This arose from an
analysis of individual complaints which showed that few young women were aware of
ibeir rights and how to exercise those rights. As well as indicating how to seek a remedy -
for discrimination, this campaign had a preventive purpose - to assist young women in
preventing this form of discrimination from Qccurring.
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Despite the clear position in international law that the different categories of rights
are indivisible33, arguments continue to be advanced that one or the other has priority: in
simple terms, that civil and political rights are irrelevant until basic economic needs are
met; or, conversely, that if certain political rights are respected that satisfaction of

economic peeds will follow.

Human rights must .involve opportunities for people to shape their own lives
individually and collectively. A major challenge for national institutions, including
specific human rights institutions, is to ensure that rather than being bureaucratically
remote, they promote participation and the empowerment of disadvantaged groups in

society.?
4. Public Inquiry Powers

A problem in giving effect to economic and social rights, in particular (but also in
systemic discrimination affecting other rights), is that the issues may often be too wide to
be addressed by an individual complaint. . One of the most significant and innovative
powers given to the Australian Commission is the power to conduct public inquiries. This
power enables the commission to investigate and report on human rights problems of a
more general nature. Typically, public inquiries by the Commission have involved taking
oral evidence in public hearings (and confidentially where necessary), receiving written
submissions from interested individuals, NGOs and government agencies, further research
and analysis of the evidence in the light of relevant international human rights standards,
and publicaticn of a report with findings and recommendations which is presented to

Parliament.

: Public inquiries on human rights issues have an important educational function in
addition to identifying human rights problems or abuses and recommending solutions.
This power is particularly effective in dealing with situations which involve peaple who do
not have the financial or social resources to lodge individual complaints. " ;

Major inquiries recently condu&;:cd in Aﬁstrali_a have included:-

(i)  anational inquiry into homeless children; - - _
(1) alocalised inquiry concerning lack of services to particular
- Aboriginal communities; . o b R ' '
© (iii) anational inquiry on racist violence; = .- i
(iv) alocalised inquiry on health services to an Aboriginal community.

53. Note for example the commcﬁt, of the Justice thgwati:- ", each category of human

rights is indispensable for the enjoyment of the other. - Hence, it is axiomatic that the

-promotion, respect for and enjoyment of one category of human rights cannot justify the -
Inaugural Address, in Developing Human -
tion of International Human Rights Norims -

denial of the other category of human rights":

Rights Jurisprudence: the Domestic applica
(Report of the Judicial Colloquium, Bangalore 1988), Commonwealth Secretariat, p-xxi.

54. In Australia this is particularly the case with rcépéct to our.iﬁdigeﬁc'm's' peoples -

Aborigines and Torres Strait Islanders. However, it is also an urgent need with respect to .

the mentally ill and other groups which have long suffered gross discrimination and
stigmatisation. : &
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(v) A saticeal inquiry on the human gt ts of people with L
(which is not yet completed.) gn SRl s
(Details of :hese inquiries are provided as Appendix B to this paper.)

‘5. Relations with Non-guvernment Orgnnrsamns (NGOs)

‘A number of national institutions include representatives from community

Organisations within their membership.55 Several pational commissions have associated

with them a formally constituted advisory body including representatives of the

consultation directly between the community and the government. In Morocco the Human

' Rights Consultative Council serves as a forum for consultation on human rights between
Don-governmental organisations and the government: see U.N. Doc. E/CN.4/1991/23. "

57. When the Government completes the steps to establish this Committee, it will -
comprise, in addition to representatives of employer ‘organisations, government and

promotion of q’on-c!iscﬁminatory practices. Its advice will be of particular value in dealing
with the practical implementation of non-discrimination in various employment settings.
There is-also 2 specific Privacy Advisory Committee comprising representatives of

 Interested organisations to provide advice to the Privacy Commissioner on issues in

relation to the protection of the right to privacy.
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The Australian national commission's charter specifically mandates us to work with
noo-government organisations, which we do with a large number, both on long term

policy, through regular consultaticns, and on a day to day basis. Several examples of .

specific types of co-operation are:-

(1) The Australian Commission conducts a regular formal consultation, generally on an
annual basis, to which non-government organmisations interested in human rights are
invited. More frequent informal consultations are conducted on specific issues. This
consultation gives NGOs information which they can use in their various fields of human
rghts activity, as well as assisting to co-ordinate their efforts. It also assists the
Commission to ensure that its work program and methods of work are of continuing

relevance to the communiry.

(2) The Convention on the Rights of the Child provides a recent example of close
co-operative work between the Australian Commission and NGOs in relation to an

international instrument.

First, in providing advice to the Government on its pos_itioﬁ in the dgaft_ing of the
Convention, the Commission took account of views expressed by NGOs in its regular

consultations.

Second, the Commission co-ordinated a group of NGOs which, together with the

Commission itself, engaged in public education and promotion concerning the Convention: .

through the national media, through publications, and through community networks. This

work was crucial in achieving relatively early ratification of the Convention in view of _

misunderstandings regarding human rights law and the role of the United Nations which
‘continue to exist in some sections of the community. = The third stage is that the
Comumission, - jointly with a” major national NGO, is currently conducting a review of
Australian law and practice relating to children, based on the Convention, which will result

in recommendations to Government on further necessary measures for implementation of -

the Convention. This review includes a survey both of non-government organisations and
"of government agencies. The information gathered should be of assistance in ensuring that
Australia's first report to the Committee on the Rights of the Child Is as comprehensive and
accurate as possible. .. ' : , . :

(3)- In the area of the rights of people with physical, intellectual, sensory and psychiaific ,

disabilities, the Australian Commission has worked closely with non-govemnment
. organisations to promote the translation of international standards into national legislative
protection. A Rz - : -

The Commission e'ﬁgagéd a major NGO representing people with disabilities, in co-

operation with other NGOs in the field, to produce a report on areas of need for increased -

protection. After two years of consultation and research, the Commission put proposals to
the national government for legislation against discrimination in this area. The
Commission is now participating in a government committee preparing that 1cglsla_t10n,
and is continuing to consult with NGOs as legislative proposals develop. = - '

4 I NGOs can also play a crucial role in what may be termed the "empowerment" of

members of disadvantaged .groups to bring their concems to the attention of national

commissions.

A specific example may be found in the conduct of the Australian Commission's
public inquiry on the human rights of people affected by ‘mental illness. Because of
experience of discrimination and denial of rights, and in some cases more directly because
of their medical condition, many people with mental illness are reluctant to approach any
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official bedy directly. Commurity crganisatiops have played an important role in
facilitating evidence “by many individuals to this Inquiry - either by serving as an
intermediary or by providing them with encouragement to personally make submissicas.
The advice of such organisations has also beea valuable to the Commission in designing its
procedures to be as accessible as possible.

6. Specific Issues or General Human Rights Jurisdiction

" A swuctural feature which has important implications for the work of national
institutions in promoting and protecting human rights is whether there are several
institutions  with -jurisdiction to deal with specific categories of rights and/or
discrimination, or only one pational commission with more general human rights
jurisdictioa. : : I :

A number of national institutions have jurisdiction defined by reference to any
human rights treaties to which the nation is a party.58 The Australisn Commission has
jurisdiction only in relation to the international instruments included in its legislation but,
as already noted, these cover a very wide range of rights and there is provision for further
instruments to be added.59

In Capada, the Human Rights Commission has jurisdiction to deal with
disCrimination on a wide range of grounds, including sex, race, religion, marital or family
status, disability or age. The Commission does not have direct Jurisdiction regarding civil
and political or economic, social and cultural rights per se, but only so far as these are
affected by discrimination. However, in democratic and economically developed societies
such as Canada or Australia, many violations of civil and political, or economic social and
cultural, rights are likely to include an element of discrimination against disadvantaged and
relatively politically powerless groups.60 In practice, therefore, the Canadian Comumission
may be seen as exercising a fairly broad human rights jurisdiction, despite the fact that the
direct enforcement of civil and political rights as such (and of some economic, social and
cultural rights, in particular Aboriginal rights and language rights) is allocated separately
to the courts under the Canadian Charter of Rights and Freedoms.

58. | For example the Turkish Human Rights Inquiry Commission: see U.N. Doc.

E/CN.4/1991/23/Add.1; the Philippines Commission on Human Rights and the Guatemala
Attorney for Human Rights: see U.N. Doc. E/CN.4/1991/23. ' S

59. The Australian Commission's jurisdiction covers discrimination on grounds of sex or
race in a wide range of areas, and on other grounds including religion, national origin or

nationality, social origin, political opinion, sexual preference, marital status, criminal or

medical record, trade union activity, age, impairment, or disability of any kind in relation
to employment; as well as jurisdiction in relation to civil and political rights, the rights of
children and the rights of people with disabilities. The Privacy Commissioner is also a
member of the Commission and is assisted by Commission staff in his functions.

60. Thus in Australia, although civil and political rights are geperally well respected,
equality of civil and political rights is not in fact enjoyed by Aboriginal people, by people
with disabilities, by many children or in some cases by pecple of non-English-speaking
backgrounds. In most cases, though not always, the human rights of the majority and the
politically powerful are likely to be reasonably well protected by the demacratic political
process. ' ; '
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In New Zzaland, the Human Rights Commission has jurisdiction in relation to
human rights generally, and specific jurisdiction in relation to discrimination on grounds of
sex, marital status and religious or ethical belief. Jurisdiction over racial discrimination is
exercised by the Race Relations Conciliator, who is a member of the Human Rights
Commission but has separate statutory responsibilities and maintains a distinct staff.
There is also a separate Children's Ombudsman in New Zealand and in a number of other
jurisdictions.

In the United Kingdom, the Equal Opportunities Commission has jurisdiction in
relation to sex discrimination while the Commission for Racial Equality has jurisdiction
regarding racial discrimination, but there is no national commission with general human
rights jurisdiction.61 : : -

In Sweden, as noted earlier, there are a number of Ombudsmen. The Ombudsman
Against Ethnic Discrimination deals with racial discrimination in the labour market and in
other aspects of public life. The Equal Oppormnities Ombudsman deals with sex
discrimination. The jurisdiction of the Parliamentary Ombudsman is pot specifically
defined by reference to human rights but includes some human rights issues within the
more general jurisdiction to supervise actions of government authorities.62 In Finland
there is also a separate Equality Ombudsman who deals with issues of sex
discrimination. 63 - o S

In our experience there are a number of advantages in having an integrated human
rights body rather than separate bodies to deal with different grounds of discrimination and
other aspects of human rights.64 : S

Where the different grounds of discrimination are combined under the jurisdiction of

an integrated Commission, connections and similarities between different discrimination -

issues can be more clearly seen. This has several consequences:-

‘(@) It promotes co-operation between members of different disadvantaged groups and

gives each an interest in the protection of the others.

" () Consequently, the political position of a human’ rights commission is made more

secure. This can be of considerable importance since it is inevitable that from time

to time effective advocacy of hun:_tan' rights | will involve disagreemer_.tfs with

- significant political forces in society.

: (c) Expertise and experience in one area of disériﬁ:iﬁatio'n, both in legal interpretation

-and in practical measures, will frequently be relevant in other areas.

(d) -An integrated body makes possible more effective usé of resources and specialised

expertise, including in human rights law.

61. There may be some relationship between this fact and the relatively high number of :

cases before the Furopean Commission on Human Rights which have concerned the
United Kingdom. : 7 LT e : - _

62. U.N. Doc. CCPR/C/58/Add.7.
63. See UM.Doc. E/CN.4/1991/23.
64. A number of these points are noted by Tarnopolsky, (abave), at p.169.
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Another very important feature of an integrated human rights body is that it helps to
counteract the impression that anti-discrimination law unfairly gives special rights to
particular groups.9> A more helpful and less divisive approach is that human nights law
cxists to ensure the equal right of all persons to enjoyment of human rights, including
members of minorities who are in particular need of protection. It also reinforces the fact
that equality and non-discrimination are an integral part of human rights in international
law rather than being something distinct.56 This approach is emphasised particularly in
those countries (Australia and New Zealand for example) where the same body has
(rit?spp?sibility for anti-discrimination law and in relation to civil and political rights more

irectly.

Particular bodies for particular areas of discrimination and human rights have thé

- advantage of ensuring that the issues within their jurisdiction (for example sex
discrimination cr the rights of indigenous peoples) receive appropriate priority, and may
assist in ensuring that the issues in each area are dealt with by persons of appropriate
expertise and sensitivity. These concerns, however, would appear to be equally capable of
being addressed by instituting an integrated collegiate body with designated officers
having specific responsibilities. Clearly, in an integrated body, it is necessary to ensure

- that each area receives proper priority and a share of resources relative to the needs which

exist. The degree of integration achievable in practice is, of course, dependent to some
extent on national conditions, including the views in this respect of the: disadvantaged
groups principally concerned. : g

RELATIONS WITH INDIVIDUALS
1 Individual Complaints

Although in some countries the main function of specific human rights institutions is
to provide advice to government on issues of policy and legislation, it is generaily
recognised that an important function of a human rights commission is to accept
complaints from individuals.67 Of course, as noted in the earlier paper, dealing with
individual complaints is also a principal function of an Ombudsman. v

65. Much ill-informed comment to this effect was made in Australia, for example, in the
early period of operation of race and sex discrimination laws. . “

66. See similarly Wallace, (above), at p15 9. This is- pérticuia:ly important to -empbasise in

common law countries where there has been a tendency to think of human rights only in =~ .

terms of civil liberties. In the same paper Wallace moted that the New Zealand
Co:élmission has advised that its jurisdiction regarding discrimination is too narrow: see
p.160. o - g : : s

67. This is the case, with independent commissions with specific statutory functions
regarding human rights and/or discrimination, 'such as ‘those of Australia, Canada,
New Zealand, the Philippines, Togo, and the United Kingdom; with a number of bodies
established within government departments, such as the Mexican National Commission on
Human Rights, established within the Department of the Interior; and with a number of
bodies associated directly with national Parliaments, such as in Ecuador, Guatemala and

Turkey.
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2. "Class Actions” and Representative Complaints

In several jurisdictions there is provision for an individual affected by discrimination
or other human rights violation to complain not only on his or her own behalf but on behalf
of others similarly affeced.68 In Australia, the Sex Discrimination Act69 lists a number
of factors which will allow a matter to be considered as a representative complaint: that
the complainant is a member of the class affected or likely to be affected; that the

complainant has personally been affected by the conduct in question; that the class of

-persops is so numerous that it is impractical to deal with the matter simply by joining a
number of specified individuals to the complaint; that there are questions of law or fact
common to the'members of the class; that the claims of the complainant are typical of the
claims of the class; that multiple complaints would be likely to produce inconsistent
results; and that the grounds for the action complained of appear to apply to the whole
class, making it appropriate to grant remedies to the class as a whole. The same section
also provides, however, that a matter may be dealt with as a representative complaint
wherever this is demanded by the justice of the case. _ : \

Provision for representative complaints helps to ensure that more general social
problems are not treated only on an individual basis in the complaint process. Problems of

. @ purely individual complaint based approach have already been noted. In particular, a

successful individual complaint may not always be enough to secure a change in a2 more
widespread discriminatory practice, and the damage to any one person (and therefore the
likely amount of compensation) may not be sufficient to make it worthwhile even to take
action. A representative complaint may also help to reduce the disparity in resources
between individual complainants on one side and a large institution, such as a corporation
or government agency, on the other. Representative complaints appear particularly
appropriate in cases of indirect discrimination, where an apparently non-discriminatory
requirement in fact has a disproportionate and unjustifiable adverse impact on a
disadvantaged group. ' v

: 3. Complaints by Third Parties or NGOs

. The most vulnerable members of society may not be in a position to lodge a
complaint or to authorise others to do so on their behalf, because of the very circumstances .
which render them vulnerable: for example, persons detained incommunicado, or people

with severe physical, intellectual or psychiatric disabilities, or whose legal capacity is
limited for other reasons. This last group includes, importantly, children. - N =

_This is addressed to some extent by piovisions allov‘viﬁg a number of national

commissions to receive complaints 'from third parties or from non government

68. Examples of such provisions may be found in the Canadian Human Rights Act 5.40(4)

and the Australian Sex Discrimination Act, s5.50, 70, 71 and 72. - The Australian Sex
Discrimination Act s.61 also allows the Commission itself to decide that a number of

individual complaints should be heard together.

69. Section 70(2).
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organisations.70 More specific provision is made in some cases for complaints by trade
unions.

Specific provisions allowing third parties and non-government organisations to bring
complaints are desirable, to avoid technical arguments regarding who has "standing" to
complain. Where such complaints are possible, it would also appear desirable to specify
that the complaint should not proceed if the person on whose behalf the complaint is made
does not wish it to proceed.72 '

4. Can the Commission Initiate Investigations Itself?

A number of national human rights institutions have jurisdiction to initiate an
investigation of possible cases of discrimination or other human rights abuses without
needing to receive a formal complaint.73 ; _

This power is important - given that many sections of society remain at best
inadequately aware of their rights and how to exercise them; that vulnerable groups or
individuals suffering violations of human rights (for example, prisoners or persons affected
by mental illness) do not always have effective representative organisations or advocates to
act on their behalf; and that people or groups who are the victims of violations of human
rights may be reluctant to approach any official agency with a complaint. R

70. This is the case, for example, with the National Human Rights Commission of Togo:
see U.N. Doc. CCPR/C/36/Add.5; and the Canadian Human Rights Commission: Canadian

‘Human Rights Commission Act 5.40(1).

, 71, Such provision is made in Australia ﬁnder the Sex Discrimination Act s.50, and thé

Racial Discrimination Act 5.22. The Human Rights and Equal Opportunity Commission
Act does not specify any restrictions on who may complain and therefore implicitly
permits complaints by third parties, NGOs and trade umions. -~ - I _—

2. Such provision is made in Canada: Canadian Human Rights Act 5.40(1), and in

Australia under the Human Rights and Equal Opportunity Commission Act 5.20(2).

73. For example, the Philippines Commission on human rights may investigate cases on
its own motion: see UN. Doc. F/CN.4/1991/23. The Canadian Human Rights
Commission Act, 5.40(3), provides that the Commission may initiate an investigation itself
where it has "reasonable grounds" to believe that a person is engaging in a discriminatory
practice. The Australian Commission has power to initiate an investigation in any case
"where it appears to the Commission to be desirable to do so": Human Rights and Equal
Opportunity Commission Act 5.20(1); or in the case of race and sex discrimination "where
it appears to the Commission that a person has done an act which is unlawful® under the
legislation: Racial Discrimination Act s.24, Sex Discrimination Act 5.52. -
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REIATIONS WITH THE STATE

A variety of institutional types have been noted in this paper:- -

- institutions created by decision of the Parliament and including members of the

legislature; :

- . institutions constituted within a government department such as the Ministry of the
Interior or the Ministry of Foreign Affairs;

- institutions created by legislation.

The first two of these types may be seen as having some advantage in more direct
involvement in the process of legislation and policy making. ‘ :

However, -an important feature of a separate commission sef up by statute is ifs
‘greater independence from government. In Australia for example, although the functions
of the national commission include giving advice to government, the Commission is
independent by law and is not subject to direction by government in the performance of its

" functions, including in handling complaints and in initiation of national or local

inquiries. This independence has been a crucial part of the effectiveness of the
Commission's operations. 74 _

ADVISORY OR BINDIN G JURISDICTION -

The -Ombudsman and similar instititions do not generally make binding

determinations, but either refer cases to the courts or other bodies with power to take -

binding decisions, or else make non-binding recommendations addressed to the
government agency which is the subject of the complaint or to the legislature.

‘A number of more specific human rights institutions also appear to have a purely
advisory jurisdiction. The principal force of the recommendations of such institutions is

the force of public opinion.7> For such institutions to be effective, therefore, it is =

important that their reports and recommendations be made public and that this fuaction

frodE

74. The New Zealand Commission fegafdé its o'wﬁ indcg;enden(:c as similarly vital: see. .

Wallace, (above), at p.157.

75. This has been soted, for example, by Mexico regarding its National Commission on-

Human Rights: "The strength of its recommendations is of a moral nature, in accordance
with the Commission's credibility in society, and is enhanced by the fact that failure to
comply with its recommendations will be commented on in its periodic public reports,
which would imply a high political cost for the authority involved": U.N. Doc.
E/CN.4/1991/23/Add.1 par.2. b s '
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should be independent of government control.76

In several instances, national human rights institutions have binding jurisdiction in
some areas (or have associated with them specialist tribunals which have binding
Jurisdiction) but advisory jurisdiction only in other respects. Commonly there is a

.dxstmc;zon between certain grounds of discrimination which are declared unlawful, and
regarding which binding determinations may be made, and other human tights matters,
regarding which advisory jurisdiction only is created. This is the position, for example, in
New ;Zcfilaqd. In Australia, determinations under the Sex Discrimination Act, the Racial
Discrimination Act and under aspects of the Privacy Act are enforceable.77 In cases of
discrimination on other grounds such as disability, sexual preference and age (these being
additional grounds of discrimination declared pursuant to Article 1 of the Discrimination
(Employment and Occupation) Conveation) and in cases regarding rights under the
International Covenant on Civil and Political Rights, the Declaration of the Rights of the
Child and the U.N. Declarations on the rights of peop}le with disabilities, the Commission
has power only to report and make recommendations. 78 g, 8 g

Power to make pon-binding recommendations and experience gained in the
operation of legislation on this basis may, in some instances, be useful as a transitional
measure before the introduction of legislation providing for enforceable remedies. This
mode! allows for a period of community education before legislation is introduced
imposing binding obligations, and affords government agencies, employers and other
interested parties a period to adjust their practices. It may also be a means of ensuring that
problems in the operation of legislation are discovered before enforceable legislation is
introduced. In particular, it may be important to give judges some guidance in the
Interpretation of human rights law in cases where the judiciary is not familiar with
interpreting and applying statements of rights to give interpational law domestic
application. ' '

76. In Australia, the Human Rights and Equal Opportunity Commission reports to the
Attorney-General, who is required to lay the reports of the Commission before Parliament:
Human Rights and Equal Opportunity Commission Act s.46. In addition, the
Commission's functions of promoting public awareness and discussion of human rights
permit it to publish papers itself. ¥ : .

77. As noted earlier this requires enforcement action through the courts in the case of sex
and race discrimination since Commission determinations'are not immediately binding.

78.  The Commission has recently recommended legislation to enable binding
determinations to be made regarding discrimination on an number of further grounds -
including age and disability. Legislation on disability is currently being prepared by the
Federal Government, in consultation with the Commission, as noted earlier in this paper.
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CONFLICTS OF JURISDICTION

1. National Commissions and the Courts

As noted earlier, in several countries there is both a national human rights
commission or similar body with jurisdiction to receive complaints, and a judiciaily
enforceable Bill of Rights.” Where these jurisdictions overlap, complainants may be
expected to approach whichever institution appears more likely to give the remedy desired
although, as discussed ‘above, problems in effective access 10 the courts for members of
disadvantaged groups (and indeed, in manmy countries, for all but a minority of the
population) mean the national commission may remain the only remedy effectively

available.

As administrative bodies, mational commissions established under buman rights
legislation are generally subject to the supervision of the courts, including in their
interpretation of this legislation. However, m specific cases where commissions are not

directly bound by a court decision they may tend to take a broad approach, based more on

the purposes of the legislation - whereas courts (at least in common law countries) may

adhere more closely to stricter domestic rules of legal interpretation.

One area where conflicts may arise is in approaches to positive measures designed to
promote equality for disadvantaged groups. In some cases courts taking a formalist
approach to discrimination law may regard these as conmstituting "reverse
discrimination".7% : _

One interesting mechanism for ensuring that measures which are not in fact
discriminatory are not struck down by a formalist approach to antidiscrimination law by

the courts (without providing for excessively wide legislative exceptions) is the provision -

in the Australian Sex Discrimination Act for the Human Rights and Equal Opportunity
Commission to grant exemptions from provisions of the Act. This power is required to be
exercised consistently with the purposes of the legislation and is subject to judicial review,
so that if is not used to undermine the protection of the law against discrimination. The
power to grant exemptions has also been relevant in avoiding
discrimination law in industrial tribunals. In other jurisdictions, 2 similar purpose is served
by provisions which allow the human rights or anti-discrimination commission to certify
that a measure or program for the benefit of a disadvantaged group, or measures
conforming to certain guidelines, are permissible. ' A

2. Homan Rights Commissions, Ombudsmen a;id Other Agencies

In many cases where ‘2 human rights complaint is made against 2 government

agency, it may be possible for the matter to be dealt with either by the human rights

commission or by the Ombudsman - where both exist. In such cases it is necessary forone -

agency to be able to refer complaints to another, and for both agencies to maintain good
communications. In Australia, areas where both the human rights commission and the
Ombudsman have been involved have not caused conflicts of jurisdiction to any significant

extent.

79. For discussion of problems in this area see e.g. W. Sadurski, "Gerhardy v. Brown v.

the concept of discrimination" (1985) 11 Sydney Law Review 5.
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misinterpretations of anti-

3. Federal - State Conflicts

A detailed examination of the operation of human rights instituti i
;y:gems is beyond the scope of this paper. It is important,g%owever, tif;f \:'Il;cxiCdbecf?Ii
ederal and State or provincial human rights mechanisms and legislation exist, these
should be effectively co-ordinated - so that individuals are not deprived of a remedy b
Jurisdictional conflicts and so that more effective or appropriate provisions or rm:t:r_fumjsr
1n one jurisdiction are not displaced by less suitable measures in the other. : ‘

In Australia, Federal legislation displaces any i i  legislati virtu
1  [e y inconsistent State legislation b

on_ the Australian Constgtutzon._so Both the Sex Discrimination Ac%s anci meyRaci§

- iscrimination Act contain provisions indicating to the courts that the Federal legislation

ng r:;;};cd{sglta.ce an;:i State legislation which is capable of operating together with the

i casg: 83110_11 and which furthers the ob}ecté of the relevant international Convention

(CONCLUSION AND RECOMMENDATIONS

| gi:; i‘g.ix;:sdlcnon of a human rights commission should be defined as broadly as

2. This jurisdiction should include monitoring and reporting on the nation's ‘compliancc
}vth international instruments on human rights. National commissions should be
gvoﬁvcd in the preparation and presentation of country reports under human rights

eaties. ; '

3. Preferably, the charter of the commission sh :
Constinition. mmission should be established by law or by f‘he

4. Thein dcpenﬂ dence of the commission should be specified in i i i
vidi ts charte
providing for fixed terms of appointment for its mgmbers. ' o neinaing by _

S.  Where a number of human rights institutions exist i e . :
g ist in a country :
should be closely co-ordinated. ‘ ' ﬁfe“ fugctxomng

6. A desirable model incorporates the i Hepied o St

rabl _ greatest possible degree of integrati
rmpgnsszhfy fqr dlffcrqnt types of human rights and discm:nm'gr"= ation, tog%rtgez? I:vi(t}}f '
specific legislative and institutional provisions to protect and promote the rights of
pMCulany disadvantaged or vulnerable groups. - A R

7. A national commission on human rights should be mah_'datcd\ to consult and work -
with non-government organisations. It is desirable for human rights commissions to '

E:; tﬁc;oggamcd by formal advisory bodies or other structures to ensure close contact
S. ' T - '

80. Section 109.

8l. Thm : s miape ‘ < Warne

e Convention on the Elimination of Discrimination inst W

C lon on t Against Women, and the
Convention on the Elimination of Racial Discrimination. %



10.

11.

12,

14.

- 13,
16.
17.
18.
19.

- 20.

National commissions should be authorised to work with and consult international
organisations and other national commissions. .

National commissions should have broadly defined promctional and educational
functions in relation to human rights.

National commissions should have power to review existing and proposed

legislation for consistency with human rights, and recommend legislative and other .

measures to protect human rights.

National commissions have an essential role in providing effective and accessible
remedies in cases of discrimination and human rights violatiops. Naticnal
commissions should, therefore, be authorised to receive complaints from individuals
on their own behalf; from individuals representing themselves and others similarly
affected ("class actions"); from third parties; and from NGOs, including trade unions
and other representative organisations. Lk _

National commissions should also be empowered to undertake broader
investigations, including by conducting public inquiries involving taking of evidence
and making a public report. . ‘

National commissions should be authorised to initiate investigations on their own -

initiative. _
Procedures for making a complaint and for the handling of complaints should be as
simple, accessible, and inexpensive as possible. Provision should be made for the

commission to attempt to resolve complaints by conciliation. Confidentiality of the
conciliation process is an important part of its effectiveness. :

Provisiod should be made for referral of complaints ‘by‘thc humar rights commission
tq other agencies including the courts and the Ombudsman (where a separate office

of the Ombudsman exists) in appropriate cases.

The commission should have pchr to gather evidence and require production of -

documents and other evidence for the purposes of its investigations.

Where a complaint cannot be resolved by conciliation, provision should be made for

a determination to be made. Preferably, such determination should in the first . -
instance be made by the human rights commission or by a specialist buman rights - 4

tribunal. ~. _ _ je
Effective and- accessible means of enforcement of the determinations of the
commission or tribunal should be provided. - e o

In some cases, depending on national conditions including other institutions which
exist, it may be appropriate to give recommendations of the human rights

. commission advisory rather than binding status. . -

" In cases where determinations or recommendations of the human rights commission

are advisory rather than binding, these should be made publicly available. Provision
should be made, in particular, for the tabling of the reports of national commissions

before the legislature. _ &
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APPENDIX A

S':RUCI'UTRE AND FUNCTIONS OF AUSTRALIAN HUMAN RIGHTS
AND EQUAL OPPORTUNITY COMMISSION

Functions of Commission

11. (1) The functions of the Commission are -

(3

®)

(@)
©)

®

=y

@

©)

such functions as are conferred on the Commission by the Racial .
Discrimination Act 1975, the Sex Discrimination Act 1984 or any other
€nactment;

such functions as are to be performed by the Commission pursuant to-an
arrangement in force under section 16; -

such functions as are expressed to be conferred on the Commission by any
State enactment being functions in relation to which the Minister has made a
declaration under section 18; - IR ' :
the functions conferred on the Commission by section 31;

to examine enactments and (when requested to do so by the Minister) proposed
enactments, for the purpose -of ascertaining whether the enactments or

- proposed enactments, as the case may be, are, or would be, inconsistent with or

contrary t0 any human right, and fo report to the Minister the results of any
_sucl; examination; T T

to inquire into any act or practice that may be inconsistent with or cbntr'ary to-
any human right, and - - oy = T £

(i) where the Commission considers it appropriate to do so - to endeavour, by
conciliation, to effect a settlement of the matters that gave rise to the

inquiry;and -

(i) where the Commission is of the opinion “that the act or practice "is -
Inconsistent with or contrary to any human right, and the Commission has
-not considered it appropriate to endeavour -to effect a settlement of the
matters that gave rise to the inquiry or has endeavoured without success to
effect such a settlement’ - to report to the Minister in relation to the

inquiry;
to promote an understanding and acceptance, and the public discussion, of
human rights in Australia. ; : '

to undertake research and educational programs and other programs, on behalf
of the Commonwealth, for the purpose of promoting human rights, and to co-
ordinate any such programs undertaken by any other persons or authorities on
behalf of the Commonwealth;
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() on its own initiative or when requested by the Minister, to report to the
Minister as to the laws that should be made by the Parliament, or action that
should be taken by the Commonwealth, on matters relating to human rights;

() on its own initiative or when requested by the Minister, to report to the

Minister as to the action (if any) that, in the opinion of the Commission, needs
_to be taken by Auswalia in order to comply with the provisions of the
Covenant, of the Declarations or of any relevant international instrument; '

- (m) on its own initiative or when requested by the Mlmstcr to examine any
relevant international instrument for the purpose of ascertaining whether there
are any inconsistencies between that instrument and the Covenant, the
Declaration or any other relevant international instrument, and to rcport 1o the
Minister the results of any such examination; ; ——

() to prepare, and to publish in such manner as the Commisﬁiou considers
appropriate, guidelines for the avoidance of acts or practices of a kind in
respect of which the Commission has a function undcr paragraph (£);

(0) where the Commission considers it appropriate to do so, with the leave of the
court hearing the proceedings and subject to any conditions imposed'by the
court to intervene in preceedings that involve human rights issues; and

(p) to do anything incidental or conducive to the perfonnance of any’ of the
precedmrr funcnons :

(2) The COIII]I[ISSIOE shall not -

(8) regard an enactment or proposed enactment as bcmg inconsistent with or

contrary to any humaa right for the purposes of paragraph (1) (e) by reason of
-~ a provision of the enactment or proposed enactment that is included solely for

the purpose of securing adequate advancement of particular persons or groups

of persons in order to enable them to enjoy or exercise human nghts equally
| w1th other persons; or :

(®) regard an act or practice as bcmg mconsxstcnt with or contrary to any human

right for the purposes of paragraph (1) (f) where the act or practice is done or '

_ engaged in solely for the purpose refcxre.d to in paragraph (a) of thls
r sub-section. - . i

Note. Paragraph 11 (b) and (c) refer t0 functions _pursuam to ca—operanve armngements =

with State governments. Section 31 confers on the Commission similar functions
regardmg dwcrunmarwn in employmentassecnon 11 confers regardmg human rzghas '
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APPENDIX B
PUBLIC INQUIRIES ON HUMAN RIGHTS IN AUSTRALIA

1. THE TOOMELAH INQUIRY

The first public inquiry conducted by the Australian Human Rights and Equal
Opportunity Commission was a local inquiry into the economic and social rights of the
Toomelah Aboriginal community - having regard to the standards laid down in the
Convention on the Elimination of All Forms of Racial Discrimination. The inquiry
conducted hearings in the area itself (near the N.S.W / Queensland border) and received
evidence from individual members of the Aboriginal and non-Aboriginal communities,

- from local community organisations .and leaders and from federal, state and local

government authorities. The community had experienced a long history of dislocation,
discrimination and inadequate servicing. The standard of housing, health, education, water

and other basic services was totally inadequate, (as in many other Aboriginal communities)

and well below that enjoyed by neighbouring towns with a white population.

- The inquiry identified fundamental problems in co-ordination, allocation and
acceptance of responsibilities berween different government departments and different
levels of government. (These problems have adverse effects on Aboriginal communities in

many other parts of Australia.

The inquiry has resulted in siguificant improvements in the services provided to the
local community involved. The Commission was concerned, however, that similar

problems in other communities might not be addressed. We are therefore conducting a |

follow up project on the adequacy of water supplies t0 remote Aboriginal communities

generally. The Commission is approaching the issue not as an abstract engineering issue
but on the basis of consultations with the affected communities, As with the Toomelah
inquiry itself, however, the announcement of this project by the Commijssion has resulted

in several positive responses from government even before the Commission has reported
its findings. - o - i

- I'- . iR !\ :
2. THE HOMELESS CHILDREN INQUIRY

‘The Homeless - Children Inquiry was a national inquiry . conducted by the

‘Commission with reference to the principles of the Declaration of the Rights of the Child,

(stipulating that children are entitled to special protection, adequate housing and protection R -

against neglect, cruelty and exploitation). - The report of this inquiry was presented to the
federal government and parliament in February 1989 and then made public. The inquiry
did more than just describe the proble

social programs. (This level of involvement with the details of policy was found necessary
to give definite content to the economic and social rights involved.) '

Giving practical effect to rights with significant public resource implications
involves political processes. The level of responses to the homeless children inquiry - in
public and political discussion, and in program responses (the federal government has

-

m, affecting tens of thousands of children. It
identified the inadequacies of government responses, and made recommendations to
correct them. Some of these recommendations went into some detail on the design of

provided $100 Million over four years) already implemented or proposed has resulted, in
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large part, from the human rights basis of the inquiry. That is, to have a situation identified
as a major breach of fundamental international standards on human rights is not just a legal
point - it is, in itself, a major political argument. ’

The inquiry heard evidence in every State and Territory from a wide range of people
and organisations. That extensive process of consultation assisted in framing a
comprehensive set of recommendations on a wide range of issues dealt with by applicable
human rights principles.

- A government inquiry conducted without reference to human rights principles might
look at homelessness purely as a problem in the supply of housing. Human rights
instruments dictate a broader approach. First, the right to housing requires that shelter be
accessible to young people - not just physically available. It also requires that a range of
appropriate accommodation options be available - particularly for those groups who are the
subject of particular disadvantage and/or discrimination (such as Aboriginal young people

f=

and young people with disabilities).

Other relevant rights -. including the right to special protection and, specifically,
protection against neglect or abuse - led the inquiry to conclude that accommadation
services should be integrated with other support services where these are necessary,
(including services to promote family reconciliation wherever. passible and appropriate).
Increased assistance and support services for families were also emphasised by the inquiry
as a means of preventing homelessness, (partly arising. from the references in the
international human rights instruments to the central role of the family). '

Human rights principles also led the inquiry to reject simplistic solutions, like -

forcing young peopie to return home if they are mature enough to make their own decision
not to, or locking homeless children up in institutions. -

The inquiry was also concerned by the vulnerability of homeless young people in
their contact with the legal system. It made recommendations for improving the
availability, accessibility and quality of advocacy and information services - in dealing
with the criminal justice system, child welfare systems and social security and
accommodation authorities. These recommendations, although directly related to the
needs of homeless children, are also relevant to the protection of the rights of all children
and young people - both regarding civil and political rights and economic and social rights.

'~ The commission is continuing to actively monitor ‘government responses to the
Inquiry's report, including by reconvening the formal hearings of the Inquiry to receive
-evidence from governments and community organisations on the implemeniation of its
recommendations.  The Federal government and most State governments have

-, implemented a number of major changes to programs in response to the report of this -

inquiry.

t

3. THE RACIST VIOLENCE INQUIRY

This national inquiry was conducted by reference to the Convention on the
Elimination of All Forms of Racial Discrimination. - It examined racist violence and
intimidation as forms of racial discrimination, and assessed their impact on the equsl
enjoyment of human rights in the civil, political, economic, social and cultural spheres.

The Report of the Inquiry, released in March 1991, analysed thé adequacy of
government and community responses, im particular by reference to the right to the equal
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protection of the law. It also examined preventive measures. The Inquiry found that racist
violence against Aboriginal people was widespread and included officially perpetrated
violence. It found that although the number of incidents of racist violence against other
groups was relatively low, there was a need for improved measures and procedures.

The Report recommended legislative measures in a number of areas, including that
Australia should introduce national legislation against incitement to racial hatred, in order
to fulfil its obligations under Article 4(a) of the Convention on the Elimination of All
Forms of Racial Discrimination. The Federal Government is presently considering
implementation of this recommendation. The Inquiry also made major recommendations
in the areas of community education, and human rights training for public officials
including police. The Commission is now working with both State and Federal authorities
to put these recommendations into effect. ;

4. THE COOKTOWN INQUIRY '

This inquiry concerned the provision of medical and health services to three
Aboriginal communities in North Queensland. It was prompted by a number of incidents
where it was alleged that racial discrimination had led directly to inadequate medical care
for Aboriginal people. Again, the Inquiry took evidence from the local community, from
government agencies and community organisations. The Report of the Inquiry was
released in August 1991. 2 “

The Report does not fix responsibility on individuals for individual acts of racial
discrimination. It is concerned, rather, to improve enjoyment of social rights in this area
by dealing with inadequacies and inequalities in health care available, and in the need for
increased Aboriginal community participation in the planning and operation of health
services. ;

5. THE MENTAL ILLNESS INQUIRY _ -

" The Commission is presently conductiﬁg a national inquiry on the human rights of

- people affected by mental illness - principally by reference to the International Covenant

on Civil and Political Rights, the Declaration on the Rights of Disabled Persons and the . -
Principles for the Protection of Mentally Il Persons and for the Improvement of Mental .

Health Care (adopted early this year by the Commission on Human Rights). The inquiry -

has already received hundreds of written submissions and taken oral evidence from several
hundred people affected by mental illness and organisations representing them, fam111es_ .

and carers, experts and government authorities.

The major human rights issues concerning mental illness which have received
attention as human rights issues in Australia prior to this Inquiry have been civil and
political rights issues conceming involuntary treatment and detention, and protection

against abuse. Clearly there are serious issues to be considered concerning the legal
- protection required in this respect. -

- The international instruments, however, also recognise a much wider range of rights
which are extremely important and which the Inquiry will address - including rights to
treatment, rehabilitation, education, counselling and other services; the right to economic
and social security and a decent living standard; and the right to protection from
discrimination, including in employment and in other areas of social life.
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THE UNITED NATIONS AND NATIONAL HUMAN RIGHTS
INSTITUTIONS

BRIAN BURDEKIN AND ANNE GALLAGHER!

INTRODUCTION

"The World Conference on Human Rights reaffirms the important and
constructive role played by national institutions for the promotion and protection
of human rights, in particular in their advisory capacity to the competent
authorities, their role in remedying Human rights violations, in the dissemination
of human rights information and education in human rights . . . The World
Conference on Human Rights encourages the establishment and strengthening
of national institutions, having regard to the “Principles relating to the status of
national institutions” and recognizing that it is the right of each State to choose

the framework which is best suited to its particular needs at the national level. "

Effective implementation of international human rights standards is ultimately a national issue
- a reality sometimes lost on those of us working at the international level. International and
even regional human rights mechanisms are simply inaccessible to the vast majority of the
world’s population. Individual rights and freedoms - and those of particularly vulnerable
groups or peoples - will primarily be protected or violated because of what exists, or what is -
lacking, within a given State or society. In other words, the ability of a State to effectively
discharge its responsibility to protect and promote human rights will depend predominately
on the strength of its domestic institutions. A pluraﬁst and accountable parliament, an executive

which is ultimately subject to the authority of elected representatives and an independent,

' Mr Burdekin was Federal Human Rights Commissioner of Australia from 1986-1994 and, since 1995, has served as Special
Adviser on National Institutions, Regional Arrangements and Preventive Strategies to the High Commissioner for Human Rights.
Ms Gallagher is Human Rights Officer in the Activities and Programumes Branch with special responsibility for National
Instirutions.

Vienna Declaration and Programme of Action, (adopted by the World Conference on Human Rights, Vienna, 25 June 1993
(A/CONF.157/24 (Part 1, paragraph 36)).



impartial judiciary are necessary, but not sufficient institutional prerequisites..

These basic “institutions” must, therefore, be supported by other mechanisms. The development
of a culture of human rights at the national level depends on the existence of a vigorous civil
society - one which encourages the formation of community groups; which not only tolerates but
encourages respect for individual difference and which enjoys a free and responsible press. One
particularly useful mechanism for protecting individual liberties and freedoms, located
somewhere between the sphere of government and that of civil society, is the "national human
rights institution.” This term is now commonly used to refer to a body established by
government, under the constitution or by legislation, for the specific purpose of promoting and
protecting human rights. A variety of different institutional structures fall within this definition -

including several types of “ombudsmen” and an increasingly disparate variety of national human

nghts commissions.

This article is divided into two parts. Part One focuses on the concept of National Institutions;
provides an illustrative (rather than definitive) overview of their work®; and highlights key
criteria for an effective Institution. Part Two briefly surveys recent developments in the area of
National Institutions and, in particular, the work of the High Commissioner for Human Rights
in promoting the establishment of new institutions and strengthening existing ones. (The

Principles Relating to the Status of National Institutions, which were adopted by the United

Nations General Assembly in 1993, are reproduced in an annex).

PART ONE: THE STRUCTURE AND FUNCTIONING OF NATIONAL HUMAN
RIGHTS INSTITUTIONS

3 Addidonal echnical information on the structure and functioning of National Humar Rights Instirutions may be
found in the United Nations Publication: Naticnal Human Rights Institutions: A Handbook on the Establishment and
Strengthening of National Institutions for the Promotion and Protection of Human Rights, Professional Training Series
No. 4, United Nations, New York and Geneva, 1995. (Copies available from the Office of the High Commissioner

for Human Righrs).

L

A. Defining a National Human Rights Institution

National Human Rights Institutions generally enjoy a broad jurisdiction - usually including the
protection of civil and political rights and the prevention of discrimination. Some Institutions
are also empowered to promote and proiéct economié, social and cultural rights. Many
Institutions have jurisdiction over both public and private entities; others are restricted to acts or
practices occurring in the public sector. The precise authority and functions of each particular
Institution are defined in the constitutional provisions, legislative acts or decrees by which it is
established. Some Institutions are limited to protecting “fundamental rights™ as defined in the
national constitution. However, an increasing number are empowered to promote and protect

human rights prescribed in intemational human rights treaties and other instruments.
B. The Work of National Institutions
I Investigating alleged violations of human rights

One of the most important functions with which a National Institution can be entrusted is the
investigation of complaints from individuals or gl'oups alleging violations of human rights.
Depending on the Institution’s jurisdiction, these rights may be those enshrined in domestic law
and/or those set out in international treaties which the State concerned has ratified. F requently,
violations of internationally recognized human rights will be violations of domestic law - but
frequently (as with discriminatory practices in many jurisdictions) they will not. The existence
of a national mechanism with the power to investigate abuses and provide relief to victims can,

of itself, discourage acts or practices inimical to the enjoyment of human rights.

In order to discharge its investigative responsibility effectively, a National Institution may be
granted a range of powers enabling it to gather evidence and question witnesses. (Even if used
only occasionally, these powers are important in ensuring thﬁt the person or body complained
against cannot frustrate the investigation by refusing to cooperate). While there are considerable
differences in the procedures adopted by various Nationa) Institutions in the investigation and
resolution of complaints, a growing number rely on conciliation and/or arbitration. National

Human Rights Institutions are not usually empowered to impose legally binding decisions on
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. Perhaps the most important role of a National Human Rights Institution is to educate individuals
parties to a complaint. This does not mean, however, that the settlement or‘ rem«tedlal steps it i et e -
recommended by the Institution can be ignored. In some countries, a special tnbun'al 1.'1as s sgagemmesessdienpresm Sl FUC S i o T
authority to hear and determine issues arisir}g from unresolved cases. In others, tl.u: Institution ‘ e e o R T LT trainjﬁg
may be able to refer matters to superior courts for a final and legally binding decision or for

in human nights. Such strategies can involve a variety of activities, including the collection,

i ination. . . 5 : : 5 5 .
enforcement of its determ production and dissemination of information; the organization of promotional events and the

development and implementation of training programmes for a variety of audiences. National
i ublic enquiries s : : . . . . ’
IL. Conduchingp q Institutions are mcreasingly focussing their attention on the need to develop practical strategies

. - for effective education - not only in the more formal settings of primary, secondary and tertiary
i i itutions also enjoy a mandate to conduct public enquiries on ] L _ - o .
Some National Human Rights Institution o4 . _ educational facilities, but also in the critical areas of training for police, prison, paramilitary,
. i e o is is an important power - particularly in effectively addressing systemic " )
their own initiative. This 1s an impo p P Y . . M sty and e,
violations of the rights of the most vulnerable and disadvantaged groups in society; minorities,

the homeless, indigenous peoples, the mentally ill, those with intellectual disabilities and others;

. L L C. Features of an Effective Human Rights Institution
- who frequently lack effective advocates and are seldom in a position to lodge individual

i i demonstrates that media interest also makes such enquiries an effective ) _ _ o _
complaints. (Experience dem It is the right of each State to choose the framework for a National Institution which best meets
i 1 ubiic generally. ) .. o : )
vehicle for educating the p g y) 1ts needs. In determining the type of Institution to be established, States must consider a variety

of factors including political, cultural and economic realities. Accordingly, it is not possible to
III.  Providing advice and assistance to governments

prescribe precise standards which will be universally and uniformly applicable.

Another important function of National Human Rights Institutions is providing assistance and

) It is possible, however, drawing on recent experience, to identify "indicators for effectiveness”.
advice to governments. Again, mandates vary widely; some are granted a general authority to

' ; o These criteria, summarized below, have received broad acceptance® and are therefore usefiil tools
bring human rights abuses to the attention of the parliament, the executive and/or the judiciary -

§ ’ y for evaluating Institutions and encouraging their development.
to assist these institutions in promoting and protecting human rights. Some are able to submit

ini isting legislation directly to parliament; to initiate new legislation; or
opinions on proposed or existing legl ytop . b igsenilonse

to intervene in legal proceedings involving questions of human rights (usually with the proviso

that leave must be obtained from the court). They may also be entrusted with responsibility for

. . ; A National Human Rights Institution must be independent. While certain restrictions on absolute
drawing governments® attention to situations of human rights abuse and making specific

. : T independence may be necessary, it is essential to ensure these do not impede its ability to
proposals aimed at preventing such abuse. A number of National Human Rights Institutions play : _

§ 2 : ; discharge its responsibilities effectively. A National Institution should be legally and politically
an important role in monitoring the implementation of international human rights standards and

assisting governments to fulfil their reporting obligations to various international treaty-bodies.

4 The majority of the elements listed in this Part are identified in the Principles Relating to the Status of National Institutions,

endorsed by the Commission on Human Rights in Resolution 1992/54 (1992)and by the General Assembly in Resolution 48/134
(1993).
IV. Human rights education



=

autonomous - to the extent that no branch of government or any public or private entity can
interfere in or obstruct its work. A National Institution must also be able to control its own
finances, with external accountability being limited to appropriate audit and evaluation of
financial reports and resource utilization. Cléaﬂy, any Institution will only be as independent as
the individuals of which it is composed. All members, acting individually and collectively,
should be capable of generating and sustaining independence of action. The methodology and

procedures by which members are appointed and dismissed are obviously critical elements in this

context.
11. An Appropriate, Clearly Defined Mandate

An effective National Institution must enjoy a clearly defined area of jurisdiction. The Institution
and the community it serves should be in no doubt as to the functions it is charged to perform.
The legal powers conferred on it must be relative to its tasks. It is of no use, for example,
granting a National Institution power to investigate complaints without also empowering it to
collect evidence and subpoena witnesses. A carefully defined mandate should also serve to avoid

possible conflict of jurisdiction with other independent agencies or with the courts.

III. Pluralistic and Representative Composition

Diversity among those constituting the Institution is particularly important. An effective, credible
National Institution will be one which reflects, in composition, the community it is established
to serve. A National Institution composed solely of men, for example, or of one particular ethnic

or religious group, is unlikely to reflect the diversity of society or inspire confidence in its

impartiality.
IV.  Accessibility

A National Human Rights Institution must be readily accessible to its "clients" - those
individuals and groups whose rights it has been established to promote and protect. In this respect
it is essential to recognize that many of the most important “clients" - those who are most in need

of help - will often be difficult to reach through orthodox channels of communication. An
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effective Institution will therefore be one which develops proactive strategies for assisting those
who are most vulnerable and disadvantaged. Physical accessibility is also important and can be
improved through the establishment of related bodies at State and provincial levels. Where
decentralization in this context is not a practical option, National Institutions may recruit field
officers to serve in different regions. Flexible rules of procedure (e.g.: accepting complaints

through the post or over the telephone) will also increase an Institution’s accessibility.
V. Cooperation with non governmertal organizations (NGOs)

All effective Human Rights Institutions hav.e established and maintain close relations with non-
governmental organizations involved in human rights matters. NGO's frequently have a particular
focus, a freedom of movement and a flexibility of action which make them a vital information
source for National Institutions. The specialization of many NGO’s allows them to make a
particularly important contribution in the areas of education and training. The charters of most
National Institutions recognize, either explicitly or implicitly, the important role played by NGOs

and empower the respective Institutions to work closely with them.

It is important that the synergy of this relationship is appreciated by Governments contemplating
the creation of independent National Institutions - and that there is no misapprehension that the
establishment of such mechanisms in any way minimizes or derogates from the central role

which a vigorous non-government sector has to play in protecting human rights.
VI.  Adequate resources

Sufficient human resources and adequate funding are essential prerequisites for operational
efficiency. If at all possible, guarantees on these matters should be included in the Institution’s
charter. As well as jeopardizing efficiency, inadequate resources can cripple a National -
Institution. The commitment of any government which estzblishes a Human Rights Commission

and then fails to properly resource it will obviously be called into question.

PART TWO: NATIONAL HUMAN RIGHTS INSTITUTIONS AND THE HIGH
COMMISSIONER FOR HUMAN RIGHTS .
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“T would like to draw particular attention to the importance of national institutions for
the promotion and protection of human rights. Once international standards have been
set, once the international meckanisms of protection are functioning, it is the primary
responsibility of Govem.ments to ensﬁre human rights. However, Governments can be
_ greatly assisted by national commissions that promote human rights standards and
ensure the harmonization of national legislation with international human rights
standards. In the past few years, my office has assisted countries in all regions to create
or strengthen such national institutions...I intend to make this work one of my highest

priorities and use the opportunity of the 50th anniversary ... to pursue further progress

in this area’™. .

The High Commissioner for Human Rights has been increasingly active in promoting the
establishment and strengthening of independent, effective National Human Rights Institutions.
The activities of her Office can be broadly divided into two areas. First, provision of practical
advice and assistance to those involved in the establishment of new National Institutions or the

strengthening of existing ones; second, acting as a facilitator for international and regional
(=

meetings of National Institutions.

A. Assistance to Governments and to Individual Institutions

Both the General Assembly and the Commission on Human Rights have recently requested the
High Commissioner to accord priority to the establishment and strengthening of National Homan
Rights Institutions. Such assistance is now a major component of the High Commissioner’s
Technical Cooperation Programme and is generally financed by contributions (often specifically
earmarked for National Institutions) to the Voluntary Fund for Technical Cooperation. In the last
feﬁv years, a large number of countries and Institutions, particularly in Africa, Asia and Eastemn

Europe, have been the focus of technical cooperation initiatives. The following is an illustrative,

rather than an exhaustive list of these activities®.

3 Statement by Mary Robinson, UN High Commissicner for Human Rights to the fifty-second session of the United

1 97.
Nations General Assembly, New York, 14 November, 19 - )
% Additional information may be found in the report of the Secretary-General to the Commission on Human Rights on the

Technical Cooperation Programme ¢U.N. Doc. E(/CN.4/1997/86) and in the report of the High Commissioner for Human
Rights to the Commission (ULN. Doc. E/CN.4/1997/98)

Establishing an appropriate constitutional or legislative foundation for any new Institution is of
primary importance. It is essential to ensure that the structure and functions of the Institution will
enable it to respond adequately to the needs of the conmium'ty it is being established to serve. In
recognition of the importance of the pre-establishment phase, the High Commissioner has
provided preliminary advice or assistance to a number of countries currently considering or
actually establishing a National Human Rights Institution. During the past 12 months, these
included, inter alia, Armenia, Bangladesh, Cambodia, Fiji, Georgia, Liberia, Malawi,
Madagascar, Mauritius Mongolia, Moldova, Nepal, Papua New Guinea, Rwanda, Sri Lanka and
Thailand. )

The type of assistance provided varies from country to country and is tailored to specific needs.
In Bangladesh, for example, assistance was provided to the Government in the form of high-level
consultations concerning the establishment of a National Commission, participation in
workshops and facilitating contacts with representatives of National Institutions in other
countries. In Mongolia, the High Commissioner has sponsored workshops for parliamentarians
on establishing an independent Human Rights Commission and assistance has been provided in
drafting the relevant legislation. In Papua New Guinea, a technical cooperation project has been
concluded with the Government and work is well advanced on establishing an independent
Commission. In Malawi, substantial preparatory work has been done with relevant officials to
facilitate the establishment and effective operation of the Human Rights Commission prescribed

in the new Constitution. In all cases, consultations conducted have included NGOs.

Assistance is also provided to recently established National Institutions. In South Affica, the
Human Rights Commission is a central focus of the High Commissioner’s activity. A substantial
project of technical assistance to the Latvian Human Rights Office is currently being
implemented. In 1997 a needs assessment mission was sent to arrange a comprehensive
programme of support for the new Ugandan Human Rights Commission and a technical
cooperation project has subsequently been prepared, in close consultation with the Commission.
Advice and assistance has also been provided to the new Human Rights Commission in Zambia.
Other National Institutions which have worked in cooperation with activities sponsored by the

High Commissioner include those in India, Indonesia and the Philippines.
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In many of these countries, the High Commissioner is consulting and cooperating with UNDP -
in recognition of the close relationship between human rights, good governance and sustainable
development. The High Commissioner has also encouraged the formulation of projects

conducted in close cooperation with bilateral donors.

B. Assistance to International and Regional Meetings

In 1991, at a meeting of representatives of National Institutions, held under United Nations
auspices in Paris, the “Principles Relating to the Status of National Human Rights Institutions”
referred to in the introduction were developed. These Principles, subsequently endorsed by the
Commission on Human Rights and the General Assembly of the United Nations, provide

important benchmarks for the High Commissioner’s work.

The Paris meeting was the first in a series of international meetings of representatives of National
Institutions - originally organized by the United Nations in response to resolutions adopted by
the Commission on Human Rights. The Second International Meeting was held in Tunis in 1993.
(At this Meeting a Coordinating Committee of National Human Rights Institutions was formally

convened. The Coordinating Committee, comprising representatives of National Institutions from

all regions, meets annually in Geneva during the Commission on Human Rights). The Third

International Meeting was held in Manila in 1995 and the Fourth and most recent Meeting took

place in Merida, Mexico in November, 1997.

At the Manila meeting in 1995, the organization of regional workshops of National Institutions
was formally proposed. The First Regional Conference of African National Human Rights
Institutions was conducted in Cameroon in February 1996. This was followed by the First
Regional Pf;'orkshop of Asia-Pacific National Human Rights Institutions, in Australia, in July
1996 and the Second Regional Workshop of Asia-Pacific National Human Rights Institutions,
in New Delhi in September, 1997. Similar regional meetings have also been held in Europe. The

majority of these initiatives have been organized with the assistance and/or financial support of

the High Commissioner.

LE

CONCLUSION

It is their capacity to contribute substantialvly to the realization of human rights which makes
independent Human Rights Institutions so significant. Democracy alone is no guarantee tha.t the
rights of all persons will be protected — as history clearly demonstrates. Nor is the constitutional
entrenchment of human rights any guarantee that they will not be frequently and flagrantly
violated in practice. But if there is an independent, autonomous, National Commission or similar
Institution with a mandate and appropriate powers to monitor and protect human rights, the
demonstrable deficiencies of governments, constitutional "guarantees” and often inaccessible

court systems can be more effectively addressed.

First, National Human Rights Institutions can, by reaching so many, transform the rhetoric of the
international instruments into reality for millions of people for whom the term "human rights"
has previously had no meaning at all. Second, they can do this in a manner which is consistent
with the standards prescribed in the international treaties, while accommodating constitutional
peculianities and the extraordinarily disparate challenges posed by local conditions and cultures -
thus respecting ethnic, cultural, religious and linguistic diversity. Third, they can do this in a
more Informed and sensitive manner than any regional or intemnational body. Fourth, they can
do this without compromising a vigorous defence of the ri ghts of minorities by reference to the
wishes of the sometimes overwhelming ethnic, linguistic or religious majority. Fifth, they can
contribute to and monitor the integrity of government reports to international treaty bodies -
better reflecting the reality of human rights. Sixth, they can provide constructive, well-informed
criticism from within, which is frequently Important 1n corroborating or balancing criticism from
“foreigners" - sometimes dismissed by governments subject to criticism as based on ulterior or

illegitimate motives.

For these and other reasons, independent National Institutions can enhance national stability and
security - and thereby contribute to national development - at the same time as promoting and

protecting human rights.
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- THE PFIOTECTION OF HUMAN RIGHTS ACT

1993
No. 10 of 1994

~ (8th January, 1994)

An Acl lo provide for lhe conslitulion of a National Human Rights -
Comunission, Slale Human Rights Comimissions in Slales and Human
Righls Coutls for belter protection ol human righls and for mallers con-
necled lherewilh or incidental therelo.

, Be it enacted by Parliamenl inthe Forly-fourth Year ol the Hepublic ol
India as follows :-

! | : ) CHAPTER |
' ) ' Pneummnv

1, Short Illlo, axtent and commancamenl

(1) This Acl may be called the Proteclion of Human Rights Acl, 1993,

(2) Il extends o lhe whole of India :

Provided that it shall apply to the State of Jammu and Kashmir only In
' sofarasitpertains lothe imallers relatable to any of the entries enuinerated
in Lisl | or List il inthe Sevanlh Schedule to the Conslitution as applicable

lo thal State.

(3) It shall be deemed o have come into force on the 28th day of
~ Seplember, 1993. :

2. Deflnitions

(1) In lhis Act, unless the contex! olherwise requires-

‘(a) “armed -forces” means the naval, military and alr forces and
" Includes any other armed forces of the Union;

8

(1) “"Chairperson” means the Chalrperson of the Commission or of
lle Slate Commission, as the case may be;

(c) “Commission” means the Nalional Human thhts Commission
constiluted under section 3. ;

{4)  “"human tights” means Ihe rights relating to life, liberty, equalily
and dignity of the individual guaranteed by the Constitution or
embodied in the International Covenants and enforceable by
couils in India.

(¢) "Human Righls Court” means lhe Human Rights Cout! specitied
under seclion 30,

(1} "Internalional Covenanls” means lhe Internalional Covenanl on
Civil and Political Rights and the Inlernational Covenanl on
Econormic, Social and Cullural Rights adopled by the General
Assembly of the United Nations on the 16lh December, 1966,

(y) “"Member” ineans a Metmber of the Commission or of lhe Stale-

Cormnission, as the case may be, and includes the Chairper-
sONn; ’ )

()  “Nallonal Commission for Minorities” means lhe National Com-

) CHAPTER Il
Tre National Human Richts Commission
3. Conslitution of a National Human Rights Commission

(1) The Central Governinent shall conslitule a body lo be known as the
National Human Rights Commission o exercise the powers conlerted upon,
and lo pelform the lunclions assigned lo it, under lhis Acl.

(2) The Commission shall consisl ol-

(a) a Chairperson who has been a Chte! Juslice of the Supreme
. Courl;

(L) oneMember who is or has been, a Judge ol the Supreme Court;

{c}) - one Member who is, or has been, lhe Chief Juslice ol a ngh

mission for Minorities consliluled under section 3 of lhe National 19 OF 1992 Cout; _
Comimnission for Minorilies Acl, 1992; ' .
} (d) wo Members to be appointed Irom amongsl peisons having
(i)  “Nalional Commissionforthe Scheduled Castesand Scheduled knowledge of, or praclical experience in, mallers relaling lo
Tribes" means lhe National Cornmission for the Scheduled _ human rights. ‘
Castes and Scheduled Tiibes reler o in atlicle 338 ol | -~ : B g
Constill;limlrsb Te ‘red l 'C‘f J ! e (3) The Chaitpersons of 1he National Commission lor Minorities, the
' . National Commission lor the Scheduled Castes and Scheduled Tribes and
() “National Commisslonfor Women” means lhe National Commis- the National Commission lor Women shallbe deemed lo be Members ol the
“sion lor Women constituted under seclion 3 of the Nalional 200F 199 Commisslon for the discharge of lunctions specilied in clauses (b) 1o (j) of
Commisslon for Woinen Act, 1990; seclion 12,
{(x}  "Nolilication" means a nolilication published in the official Ga- (4) There shallbe a Secrelary-General who shallbe the Chiel Execulive
zelle: ' Ollicer of lhe Commission and shall exercise such powers and discharge
() “Prescribed" means presctibed by rules made under this Act; stioh diistions:of e Cammisstay asil mar delaggte la.nin:
(m) "Public servanl” shall have \he meaning assigned to it in seclion (5) The headquarlers of the Commission shall be al Delhi and the

21 ol'the Indian Penal Code;

(1} 'State Commissioi” ieans a Slale Human Rights Commission
conslituled under seclion 21,

() Any relerence inlhis Act lo a law, whichis nol in force in lhe Stale
I Jamimu and Kashmir, shall, in relation lo thal Stale, be construed as a
slerence lo a cortesponding law, il any, in foice in thal Slale.
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Commnission inay, with the previous approval of lhe Cenlral Governmen,
establish ollices al olher places in India.

- 4, Appointment of Cha_airperso:n and other Members

(1) The Chaitperson and olher Members shall be appointed by the
Presidenl by warrant under his hand and seal. ',

Provided (hat every appointmenl under this sub-seclion shall be made*




[fence
Is convicled and senlenced to imprisonment for an ol
aller oblaining the recommendalions of a Commiltee consisting of ) (e) which In the opinion of the President Involves moral turpitude,
iy i Cligtpersoly 6. Term of office of Members )
M Epesieretiiel kst of -6 u T, DR ' (1) A person appoinled as Chairperson shall hold office lqlrla lelrtmi of
I 5
jo)  Minister Iy clire ol the banBley of five years from the dale onwhich he enlers Lll_pon his office or uniil he altain
Home Aflairs in the Governimenl of India -~ meinber; the age of seventy years, whichever Is earlier. l .
B ' Il hold olfice for atern of live
d) Leader of the Opposition in the House ol 2) A person appointed as a Member sha |
g e Fagple b = member; years(trom ihe date on which he enters upon his office and shall be eligible
(8) Leader of the-Opposilion in the Council for re-appolntment for another lerm of five years.
of Slales g L Provided that no Member shall hold office after he has altained the age
() Depuly Chairman ol lhe Council ol Slales -- member; of sevenly years. ' ) )

(3) On ceasling to hold office, a Chairperson or a Member shall be

Provided further that no silling Judge of the Supreme Gourtl or sitling ineligibla for further employment undarthe Government o India or under the

Chief Justice of a High Courl shall be appointed except aller consullalion

with the Chiel Justice of India..

(2) No appointment of a Chaiiperson or a Member shall be invaliq

merely by reason of any vacancy in the Commiltee.

4. Removal of a Member of the Commilssion

(1) Subjact lo lhe provisions ol sul-section (2), the Chairperson of any

Governmenl of any Stale.

7. Member to act as Chairperson or to discharge his functions in

certaln clrcumslances .

. (1) In the event ol lhe occurrence of any vacancy Ir.l the olfl;:e oi:JlIw:
Chairperson by reason of his death, resignalion or olherwise, the Piesiden

- may, by nolification, authorise one of the Meinbetslo acl asthe Chaliperson

viher Member of lhe Commission shall only be removed I_tom I|i§ ollice ly
oider of the President on Ihe ground of proved inisbehaviour or mca;‘;acllly
alter the Supreme Courl, on relerence being made lo it by lllg Pr;:i'.udﬁn 1
has, on inquiry held in accordance wilh the procedure prescribe | n nna
behall by the Supreme Coutt, reporied Lhat the Chailperson or such olher
wlember, as the case may be, ought oh any such ground to be reinoved.

(2) Notwithstanding anything in sub-section (1), the President may by
aider remove lrom ollice the Chairperson or any other Member il the

until the appointinent of a new Chaltperson-to lill such vacancy.

(2) When the Chairperson is unable to discharge his IUIICIIUFI"IS uiv(\;g:g{
1o absence onleave or otherwise, suchone of the Members aT lhle I r?it; i ;'
rmay, by nolilication, authorise inthis behall, shall discharge the U, }g el
the Chairperson until the dale on which the Ghaitperson resumes h ‘

8. Terms and conditlons of service of Members ‘
The salarles and allowances payable 1o, and other lerms and condi-

Chaitperson or such other Member, as lhe case may be -

v (a)

is adjudged an insolvent; or

oulside the dulies ol his office; or

{c) s uniit 1o conlinue in office by reason of intirmity of mind or
body; or .

(d) Is of unsound mind and stands so declared by a compelenl
coutl; or ;

(b) engages during his term of ollice in any paid employiment

tions of setvice of, the Membets shall be such as may be prescribed.

" Provided that neither the salary and allowances hor lhe.olher lerms
and conditions of service of a Member shall be varled lo his disadvanlage

afler his appointment.

9. Vacancles, etc., hot to invalidate the proceedings ol the Commis-
slon | :

No act or proceedings of the Commission shall be' questioned or shall
be invalidated merely on the ground of existence of any vacancy or defect

5

In the constitution of the Commission,
10. Fiocedure to be regulated by the Commission

(1) The Commission shall meel al such time and plate as lhe
Chaitperson may think fit,

(2) The Commission shall regulate ils own procedure,

{3) All orders and decisions of lhe Commission shall be authenticaled

by the Secrelary-General or any other ollicer of the Cominission duly
authutlsed by the Chairperson In Ihis behall. '

11. Ollicers and other staff of the Commission

(1) The Cenlral Govermment shall make avallable lo the Commission :-

(a) an officer of the rank of the Secrelary lo the Government of

India who shall be the Secrelary-General of lhe Commission;
and

(b} such police and Invesligalive stalf under an officer nbt below'
he rank of & Director Genetal of Police and such other oflicers

and slall as may be nhecessary for the efficient petformance of
the lunctions of the Commission,

() Subject 1o such rules as may be iade by the Central Governinenl

in this behall, the Comvmission inay appoint such other administralive,
lechuival and scientific stalf as il may conslder necessary.

{3) The salaries, allowances and conditions of service ol the olficers

and other slaff appointed under sub-seclion (2) shall be such as may be
presciibed, '

CHAPTER Il ,
Funcrions anp Powens oF THE Commission
12. Functions of the Commisslon

‘the Cominission shall perform all or any of the following functions,
nameiy ;- :

() Inquire, suo moty or ona petilion presentéd ld it by a victim or
aly person on his behall, into complaint of- '

(1) violalion of human tighls or abetiment Ihareof or

5 OF 1908

(i) negligence in the prevention of such violation,
by a public servanl; ' -

(b) intervene in ahy proceeding involving any allegation of violalion of
human rights pending belore a court with ihe approval of such court;

(c) visil, under intimationto lhe Slale Governimenl, any jail or any olher
institution under the control of the Stale Governmenl, where persons are
detained or lodged for purposes of trealment, relormation or proteclion lo

sludy the living conditions of lhe inmates and make recommendations
thereon;

(d) review lhe saleguards provided by or under the Conslitutlon or any
law for the time being in force for the proleclion of human rights and
recommend measures for lheir elleclive implemenlalion:

(e) review the laclors, Including acls of lerrorism thal inhibit he
enjoyment of human rights and recommend appropriale remedial measures;

() sludy treaties and other International inslruments on human rights
and make recommendalions for thelr effeclive implementalion;

(9) undertake and promote tesearch in the field of human rights;

(h) spread human righls literacy among vatrious seclions of soctely and
promole awareness of the saleguards available for lhe protection ol Ihese
© rights through publications, the media, seminars and other available means;

(i) encourage the efforts of hon-governmental organisations and
inslitutions working in the field of human rights;

(iy such olher lunctions as it inay consider necessary lor lle promolion
ol human rights, ' '

13. Powers relating to Inquiries

{1) The Commission shall, while inquiring into complaints under this
Acl, have all the powers of a civil cour Irying a suit under the Code of Civil

Procedure, 1908, and In paricular in respect of lhe lollowing mallers,
namely:- - -

(a) summoning and enforcing the allendance of witnesses and
examining them on oalh;

(b) discovery and produclion of any document;

(c) receiving evidence on allidavits;




(J)  requisitioning any public tecord or copy lhereol from any count
or ollice;

" (o) issuing comnissions for he examination of withesses or
documents;

(1}  any other maller which may be prescribed.

(2) The Commission shall have power lo require any person, subject
to any privilege which may be claiimed by that person under any law for the
time being in force, to furish information on such points or mallers as, inthe
opinion of the Comimission, may be useful tor, or relevanl lo, the subjecl
maller of the Inquiry and any person so required shall be deemed 1o be
legally bound to furnish such Informalion wilhin the meaning ol section 176
and seclion 177 of lhe Indian Penal Code,

(3) Tha Comrnission or any other officer, nol below lhe rank of a
Gazelled Officer, specially authorisedin lhis behalf by the Commission may
enler any Luilding or place where lhe Commission has reason lo believe thal
any document relating lo the subject matter of he inquiry may be found, and
may seize any such document or lake exiracts or copies therefrom subjecl
lo the provisions of section 100 af the Code of Criminal Procedure, 1973, in

so lar as it inay be applicable.

(4) The Commission shall be deerned o be a civil court and when any
olfence as is desciibed in section 175, seclion 178, seclion 179, seclion 180
ot seclion 228 of lhe Indian Penal Code is commitled inthe view or presence
of he Connission, the Cotnimission may, after recording the facts consli-
luting the vllence and lhe slalement of the accused as provided for in the
Code of Ctiininal Procedure, 1973, forward lhe case lo a Magislrate having
jurisdiction 1o try the same and the Magislrale lo whom any such case is
lorwarded shall proceed to hear the complaint againsl the accused as il the
case has been lorwarded 1o hiin under seclion 346 of the Code ol Criminal

) Procedung. 1973.

(5) Every proceeding before the Commission shall be deemediobea
judicial proceeding within the meaning of sections 193 and 228.and for the
purposes ol section 196, of the Indian Penal Code, and the Commission
shall be deemed lo be a civil court for all the purposes of seclion 195 and
Chapler XXV of the Code of Criminal Procedure, 1973.

* 14, Invesiigation
: (1) 1he Commission may, for lhe putpose of conducting any investi-
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galion pettaining lo the inquiry, utilise the services ol any oflicer or
invesligalion agency ol the Cenlral Governmenl or any Stale Governinenl
willlhe concurrence of the Cenlral Government or the Slale Government,
as the case may be. * . -

(2) For the purpose of Invesligating inlo any maller pertaining 1o he

inquiry, any oflicer or agency whose services are utilised under sub-seclion

(1) may, subject to the direction and conlrol of the Commission, --

(a) summon and enlorce lhe altendance of any person and
examine him;

(b) require the discovery and production of any document; and
(c) requisition any public record or copy thersol fromany ollice,

* (3) The provisions of section 15 shall apply In relalion lo any slatement

“made by a person belore any olficer or agency whose services are ulilised

under sub-seclion (1) as lhey apply in relation lo any slatement made by a
person in the course of giving evidence before the Commission.

(4) The officer or agency whose services are utilised under sub-seclion
(1) shall investigate into any matler pertaining lo the Inqulry and submil a
report thereon lo the Commission wilhin such period as may be specified by
the Comimnission in this behalf.

(5) The Commission shall salisly itself about the correctness of the

. {acts stated and the conclusion, it any, arrived at in the report submitted to

il under sub-seclion (4) and for this purpose the Commission may make
such inquiry (including the examination of the person or persons who
conducled or assisted in the invesligalion) as it thinks fit.

15. Statement made by persons to the Commission

No slalement made by a personin the course of giving evidence before
the Commission shall subject hitn lo, or be used agains! him in, any civil or
criminal proceeding except a prosecution for giving false evidence by such
slalement :

Provided lhal lhe statemen --

"~ (a)  ismade in reply to lhe question which he is required by lhe
Commission lo answer; or %

(b) * s relevan to the subject malter of lhe inquiry.

I16. Persons likely lo_ba prejudicially affected lo be heard
i, al any slage of lhe Inquiry, the Cormnission--

(a) considars il 'aaeceasaw lo inyuire Inlo the conduct of any

person; o

(b) is ol the opinonthat the reputalion of ainy personis likely lo be

prejudicially alfecled by the inquiry;

it shall give lo that person a reasonable opportunity of being heard in the

inguiry and to produce evidence in his defence :

Provided thal nothing in'this seclion shall apply where the credil of a

wilness Is belng Impeached.

CHAPTER IV
Procenune

17. Inqulry Into complainls

The Commission while Inquiting inlo the complainis of violalions of

human rights may--

(i) call for information or report trom lhe Genlral Government or any
. . ; :
Stale  Government or any other authorily or organisalion” subordinate

thetelo wilthin such lime as may be specilied by il; !
Provided What-- '

(a) W 'lhe informalion or report is not received within the time
slipulaled by the Commission, it inay proceed to inguire into the

complaint on ils own;

(b) if, on teceipl ol informalion or reporl, the Commission is

salislied either lhal no lurlher inquiry is tequired or thal Ihe
tequired aclion has been Initlaled or 1aken by Ihe concerned
Governiment or authorily, it may nol proceed with the complaint
and inform the complainant accordingly;

(i) withoul prejudice lo anything conlained in clause (i), if it considers

hecessary, having regard lo the nalure of the complainl, initiale an inquiry.

18. Steps aller inquiry

Tll.e Commiission may lake any ol the lollowing sleps ‘upon the
colnpletion ol an inquiry held under this Acl, namely :- i
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(1) where the inquiry discloses, the commission of violalion of
human fights or negligence in tha prevenlion of violation of
human rights by a public servant, it may recommend lo the
concerned Government or authorily the initiation of proceedings
for prosecution or such olher action as the Commisslon may

- deem fit againsl the concerned person or persons;

(2) approachthe Supreme Court or the High Courl concerned for
such directions, orders or wrils as that Court may deem neces-

(3) recommend lo the concerned Government or authority lor the
granl of such immediale interim reliel to the viclim or the
mernbers of his family as the Commission may consider neces-
sary, i q

{4) subjgcl {o the provisions of clause (5) provide a copy of lhe
. Inquiry repot to the petitioner or his representalive;

(5) the Commission shall send a copy of ils inquiry repori logelher
with its recommendations to the concerned Government or
authority and the concerned Governmenl or authorily shall,
wilhin a period of one month, or such fuither time as the
Comimnissiony may allow, forward ils comments on the report,

including the action taken or proposed to bie laken lhereon, lo
thie Commission,

{G) he Commisslon shall publish its inquiry report logether will the
comiments of the concerned Governmenl or authorlty, if any, and
the action laken or proposed lo be laken by the concerned

~ Government or aylhorily on the recommendalions of the Com:-
mission. ; ' |

19. Procedure with respect'to armed forces

(1) Notwilhstanding anything conlained in this Acl, while dealing wilh
complaints of viotation of human righls by members of the armed lorces, the
Cormnmisslon shall adopt the lollowing procedure, namely :-

(a) it may, either on ils own molion or on receipt of a petition,
seek a report from the Central Government;

b) alterthe recelpt of the repott, it may, either not proteed with the

11




complaint or, as the case may be, inake its recommendations 1o
that Governiment,

(2) The Central Government shall inform the Commission of thé action
laken on the recommendations wilhin three months or such further
lime as the Commission may allow. ‘

(3) The Commission shall publish its repoit together wilh ils recornmen-
. dations mada to the Central Govertunent and the aclion taken by thal
Governmenl on such recommendalions.

(4)  The Commission shall pzovide a copy of lhe report published under '
sub-seclion.(3) to the petitioner or his representalive.

20. Annual and special reporis of the commission

(1) The Commission shall submil an anhual report to the Cential
Govermment and lo the Slate Governnent concerned and may al any lime
subimit special repotts on any maller which. infits opinlon, is ol such urgency
of importance that it should not be delerred till submission ol the annual

reporl, :

(2) The Cenlral Govemment and he State Governinent, as lhe case
may be, shall cause the annual and special teports of the Comnnission to be
laid belore each House of Parliament or the Slale Legislalure tespeclively,
as lhe case may be, along with a inemorandum of aclion laken of proposed
lo be laken on lhe recommendalions of the Commission and the teasons lor
non-acceplance of the recommendations, if any. .

CHAPTER Y
Srate Human R s ComMmissiuns

21. Constitution of State Human Righls Commissions

(1) A Slale Governiment may constilule a body lo be known as the
...................... (name ol he Slate) Human Righls Comimnission lo exercise
lhe powets conlerred upon. and 1o perforn the funclions assigned lo, a

(b) one Member who Is, or has been, a Judge of a High Court;
(c) - one Memberwhois, or has been, a district judge Inthal Stale;

() IwoMemberslobe appolnted from amongst persons having
knowledge of, or praclical-experience in, maliers relaling lo

- human rights.

(3) There shallbe a Secrelary who shall bethe Chiel Execulive Oflicer
of the State Comimission and shall exercise such powers and discharge.
such functions ol the State Commission as it may delegale lo him.

(4] The headquatiers of the Slale Commission shall be al _such place
as lhe Slale Governiment imay, by notificalion, specily.

© (6) ASlate Comrﬁisslon may inquire into violation of human rights only
in respect of inallers relatable to any of the enlries enumeraled in List lland
List 1l in the Seventh Schedule lo the Conslitulion : '

Provided that it any such maller is already being inquired inlo by the
Cominisgion orany olher Commnission duly constituled under any lawfor the
time being in force, the Stale Comnission shall nol inquire into the said

maller : '

Provided further that in relalion 1o the Jammu and Kashmir Human
Rights Commission, this sub-section shall have elfect as il tor the words and
tigures “List Il and List il in the Seventh Schedule lo the Conslitulion”, the
words and figures "List lll in the Sevenlh Schedule 1o the Conslilulion as
applicable lothe State ol Jamimu and Kashmir and In respect of imallers in

_ relation to which tha Legislature ol hal Slale has power lo make laws” had

been substituted.

22. Appointmentof Chalrpafson and other Members of Stale Commis-
slon g '

(1) The Chairperson and other Members shall be appointed by the
Governor by warrant under his hand and seal :

Provided thal every appointment under Lhis sub-section shall be made
aller oblaining the recoinmendation of a Commilles consisling of-

Slate Commission under lhis chapler.

(2) The Slale Comnmission shall consist of -

(a) a Chairperson who has been a Chiel Juslice of a High Court;
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(a) the Chiel Minister - ! - Chairperson
(b) 'Speaker of lhe Legislalive - «Member
' Assembly ‘ ' '
13

{c) Minister in-charge of the De
; parimenl %
ol Hoine.in Ihal Stale Metmber
(d) Leader of the Opposition in Ihe - Member

Legislative Assembly

2 i ! .. I
Provided fulher lhal where thereis a Legislative Councilina Slale, lhe

Vnef »

i“dgefs;:)a\.;:it:da:;l;gi::;a:‘|1o snlqh:lglJudge of a High Cour or a sitling distiicl
j ed excejr aller consullati i >hi i

the High Count of ilie concerned Slale, M

{2) No appointmenl of a Chairperson or a Member of the State

d

23. Removal of a Member of the State Commission

&
i '(71 ) allljblgcl lothe provisions of sub-section (2), the Chaitperspn or any
e \en;"ar of the Stale Commission shall only be removed lrom his ollice
: [;: (t 'er ollhe Preslslenl onthe ground of proved misbehaviour or Incapacily
- er the Supreme Couil, on a relerence being made lo il by the President
; :;:in,\al(l“l; inltllully held in accordance wilh the procedure prescribed in Iluai
!-«119 mbery le”Su;{relne Coutt, repotted lhal the Ghaitperson or such olher
+ as the case may be, ought on any such ground to be removed,

Ex (2) Notwilhs{andin.g anylhing in sub-section (1), the President iay by
! er remove from office the Chairperson or any other Member if the
-hairperson or such olher Meinmber, as lhe case inay be ~

(a) .is adjudged an insolvent; or

(b) engages during his 1erm ol offi - pai
1 ice in any paid employmenl
oulside the dulies ol his oflice; or P

. {c) s unlil 1o continue in oflice by rea infirmi :
body: of y reason ol n‘mrmlly of mind or

(4) is of unsound mind and slands so d
couil; or . eclared by a compelent

(e) islr;onvic:ed and. senlenced lo imprisonmenl for an olfence
which in the opinion of the President involves moral turpilude

14 ‘
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" (1) A person appoinled as Chaitperson shall hold office for a lerm of
ive years Irom the date on which he enters upon his office or until le allains
the age of seventy years, whichever is éarlier.

24, Term of office of Members of the State Commission

(2) A person appoinled as a Member shall hold offic [

eloralermof five
years from the dale on which he enters upon his office and shall be eligible
for re-appointment for anolher term of five years; '

Provided lhat no Member shall hold office a
of seventy years. fler he has altaingd theage

(3) On ceasing lo hold office, a Chairperson or a Member shall be:

ineligible lor further employmenl under th nen
: e Governt ol a Sla
the Government of India. Lol late or under

25. Member lo aclt as Chair Y
person or lo discharge hls
cettain clrcumslances g e

{1} In the event of the occurrence of any vacancy in the oflice of the
Chairperson by reason of his dealh, resignation or olherwise, (he Governor
may, by nolilication, authorise one of lhe Members lo acl as Ih‘e Chairperson
until the appointment of a new Chaitperson 1o lill such vacancy. l

(2) When lhe Chaltperson Is unable to discharge his funclions owing
loabsence on leave or otherwise, suchone of the Members as the Govertor
may, by notitication, aulhorise in this behall, shall discharge the functions of
the Chairperson unlil the dale on which the Chalrperson resuines his dulies.

2:5. Terms and conditions of service of Members ol the State Commis-
sion ‘ o G

The salaries and allowances payable 1o, and olher terms and condi-

lions ol service ol, the Members sl i
_ i 1all be such as may be prescribed
Slale Government. O i by e

Provided thal neither lhe salary and allowances nor the olher terms

and condilions ol service of a Member shall be v o ot
arled
aller his appointment. . : o his disadvanlage

27. Ollicers and other staff of the State Commission
(1) The Slate Government shall make available to the Commission-
(@) an ollicer not below the rank of a Secrat'ary lo the Sla-le
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Governimenl who shall be the Secretary of lhe Slale Commis-
sfon; and

(b) such police and investigalive stall under an officer not below
the rank of an Inspeclor General of Police 'and such other
olficers and slall as may be necessary lor the ellicient
petformance of the funclions of the Siale Coinmission.

(2) subject lo such rules as may be made by the Stale Government in
this bahalf, lhe State Commission may appoinl such other administralive,
lechnical and scienlillc slalf as il mmay consider necessary.

(:1) The salarles, allowanees and conditions of service of lhe officers
and other slaff appoinled under sub-seclion (2) shall be such as may be
presciibed by |he Slale Goveinment.

28, Annual and special reports of State Commission

(1) The Slate Commisslon shall submit an annual repoit {o the Slale
Goverimenl and may al any tme submil special reporis on any matler
which, in its opinion, Is of such urgency or importance that it should not be
defened lill submission of the annual repott.

(¥} The Siale Government shall cause the annual and speclal reports
of the !ilate Commission to be lald before each House of State Legislalure
where |l conslsta of lwo Houses, or whete such Leglistalure conslsls ol one
House, belote thal House along with a memorandum of actlion laken or
proposndto belakenon the recoinmendations of the State Commisslonand
lhe reasuns lor non-acceptance of the recommendallons, if any.

29, Application of certain provisions relaling to National Human
Rights Commisslon to State Commissions ;

The provisions of seclions 9, 10, 12, 13, 14, 15, 16, 47 and 18 shall
apply tv a Stale Commission and shall have elfecl, subject to (he following
modilications, namely :-

(a) relerences lo “Commission” shall be conslrued as refer—
enceslo "Stale Commission®,

(b) in section 10, in sub-section (3), for the word "Secrelary-
General”’, the word "Secretary” shallbe substiluted;

(c) inseclion 12, clause (f) shall be omitled;

(d) Insection 17, in clause (i), the words “"Cenlral Goveriinent
or any” shall be omilled;

18
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CHAPTER VI
Human Righits Counrs

30. For the purpose of providing speedy trial of offences arising oul of
violation of human rights, (he Stale Governmenl may, wilh lhe concutrence
of the Chiel Justice of the High Court, by notitication, specily lor each districl
a Couil of Session lo be a Human Rights Courl 1o try the said olfences.

Provided thal nothing in this section shall apply if-
(a) a Courl of Session is already specilied as a special couil; or

(b) -aspecialcout is already constiluted, for such olfences under
any other law [or the time being in lorce.

L

31. Special Public Prosecutor

For every Human Rights Court, the Slate Government shall, by
notiticalion, specily a Public Proseculor or appoinl an advocale who has
been in praclice as an advocale for not less than seven years, as a Special
Public Prosecutor for the purpose of conducling cases in thal Counl.

CHAPTER Vi
FFINANCE, AGCOUNIS aNUL Aubit

32. Grants by the Cenlral Government

{1) The Cenlral Governimenl shall aller due apptoptiation made by
Patliamenl by law in lhis behalf, pay lo the Conunission by way ol granls
such sums ol money as the Central Government may 1hink lit for being
utilised for the purposes of Lhis Acl. '

(2) The Commission may spend such sums as il thinks it for
petforming lhe lunctions under this Acl, and such surs shall be lrealed as
expendilure payable oul of the grants referred to in sub-section (1)

33. Grants by the State Government

(1) The Slale Governmen! shall, alter due appropriation made by
Legislature by faw in this behalf, pay lo the Stale Commission by way ol
grants such sums of money as the Slale Government may Whink lit for being
ulilised for the purposes of this Acl.

'(2) The Slale Comimnission may spend such sutns as il thinks fil for
performing the functions under Chapler V, and such suins shall be lreated
as expenditure payable oul of the granls referred to in sub-seclion (1).
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34, Accounls and audit

(1) The Commission shall maintain proper accounts and other relevant
records and prepare an annual stalement of accounts in such lorm as may
se presctibed by the Ceniral Government in consullahon with lhe Complrol-
‘er and Auditor-General of India. '

(2) The Acceounts of the Commission shall be audited hy the Comptrol-
erand Audilor-General al suchintervals as may be specified by himand any
axpenditure incurred in connection with such audit shall be payable by the
Sommission 1o the Complroller and Auditor-General.

(3) The Comptroller and Auditor-Generaland any personappointed by
him in connection wilh the audit of the accounts of the Commission under
this Acl shall have the same rights and privileges and the authorily in
sonnection wilh such audil as the Comptroller and Auditor-General genet-
ally has In connection with lhe audil ol Governmen! accounts and, in
»aticular, shall have the right to demand the production of books, accounts,
sonnecled vouchers and other documents and papers and to inspect any of
lhe oflices of the Commission. ;

(4) The accounls ol the Comnission as cetlilied by the Complroller
and Audilor-Genetal or any other parson appoinled by hitn it this behall,
ingeiher with the audil repont thereon shall be lorwarded annually lo the

Central Governiment by the Cormnmission and the Central Govesnment shall
cause lhe audil report lobelaid, as soonas may he.lllenl is teceived, belore
each House of Parliament. i

a5, Aceounts and audit of Slate Commisslon

(1) The State Commission shall maintain proper accounls and other
relevant records and prepare an annual statement of accounts insuch lorn
as may be prescribed by lhe Slate Government in consullahon with the
Complroller and Audilor-General of India. *

(2) The accounls of lhe Slate Cominission shall be audited by the
Cotnptroller and Audilor-General at such inlervals as may be specified by

him and any expendilure incurred in conneclion with such audil shall be

payable by the Stale Commission lo the Comptroller and Audilor-General.

(3) The Comptroller and Audilor-General and any person appointed by
him in conneclion with the audit of the accounts of the State Commission
under this Act shall have the same rights and privileges and the authorily in
conneclion wilh such audit as the Complroller and Audilor-General gener-
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ally has in conneclion wilh the audit of Government accounts and, In
patticular, shall have lhe right to demand the production of books, accounts,
connected vouchers and other documents and papers and to inspecl any ol
lhe olfices ol the Stale Commission.

(4) The accounts of the Slate Commission, as cemhed by the
Comptroller and Auditor-General or any other person appointed by him in
this behalf, togelher with the audit report thereon, shall be forwarded
annually lo lhe State Governmenl by lhe Stale Commission and the Slale
Governmenl shall cause the audil report to be laid, as soon as may be after
il is received, belore the State Legislalure,

CHAPTER VIll
. _ MiscewLANEDUS
36, Matlers not subject to Jurisdiction of the Commission

(1) The Commission shall not inquire Inlo any malter which is pending
before a State Commission or any other Commnisslon duly consliluled under
any law lor the time beling in force. :

(2) The Commisslon ot the State Commission shall not inqulre Into ary
amatter altet the expiry of one year lrom the dale on which Ihe act constituling
violation ol human rights is alleged lo have been cominitted.

37. Conslitulion of special invesllgallon teams
Nolwrlhstandmg anything contained i any olher law for the time hieing

in lorce, where the Government cohsidets it necessary so lo do, it may

conslitile one or more special investigation teains, consisting of such police
ollicers as il thinks nécessary lor purposes ol investigation and prosesution
ol ollences arising oul of viclatlons of human rights.

38. Protection of action taken in good faith

No suit or other legat proceeding shall lie againsl the Central Govern-
menl, Slale Government, Commission, the Stale Commission or any
Member thereof or any person aclingunder thedirection elther of the Central
Governmenl, State Governmenl, Cotnmission, or the Slate Commission in
respect ol anything which is in good failh done or intended to be done in
pursuance of this Acl or of any rules or any order made thereunder or in
respect of lhe publication by or under the authorily of the Central Govern-
menl, Slale Governimenl, Commission or the Slale Cdmmission ol any
repott, paper or ptoceedings.
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39. Members and officers lo be public servants

Every Member of the Commission, Slate Commission and every
olficer appointed or authorised by the Commission or the State Commission
lo exercise functions under this Act shall be deemed to be a public servanl
within the meaning of seclion 21 of the Indian Penal Code.

40. Power of Central Government to make rujes - .

(1) The Central Government may, by notification, make rules to carry
5ut the provisions of this Act.

(2) In particular and without prejudice lo the generality ol the foregoing
sowar, such rules may provide 1or all or any of the following malters, namely :-

(a) thesalaries and allowances and other lerms and conditions of
service of the Members under seclion 8;

(b) the conditions subject lo which other administrative, lechnical
and sclentific stall may be appointed by the Commission and
the salaries and allowances of ofticers and other stalf under
sub-section (3) of section 11; + =

(c) anyotherpowerofa civilcourt requiredtobe prescribed under
clause ({) of sub-section (1) of seclion 13,

(d) the lorm in which the annual stalement of accounls is 1o be
prepared by the Comrmnission under sub-section (1) of sectlon
34; and : '

(e) any other matter which has to be, or may be, prescribed.

(3) Every rule tnade underthis Act shallbe laid, as soonas maybealter
| Is made, belore each House of Parliament, while il is in session, for atolal
yerlod of thirly days whichmaybe comprisedinone sesslonor inlwoormore
wccassive sessions, and i, before the expiry of the session immediately
ollowing the session or the successive sessions aforesaid, both Houses

45 OF 1860,

igree in making any modilication in the rule or both Houses agree that the

ule should not be made, the rule shall \hereafter have effect only in such
nodilied form or be of no elfect, as the case may be; so, however.thal any
.uch modilication or annulment shall be withoul prejudice lo the validity of
inything previously done under that rule. :

.1. Power of State Government to make rules

(1) The State Government may, by nolification, make rulesto catiy oul
18 provisions of this Act. ' i

0ORD

- @In paticular and withoul prejudice to the genetrality of the foregoing
power, such fules may provide for all or any of the loflowing malters,
namely :- !

(a) Ihe salaries and allowances and other terms and condillons
of service of the members under sectlon 26;

(b) theconditions subject to which other administrative, lechnical
and scientific staft maybe appointed by the Stale Commission
and the salaries and allowances of officers and other stall
under sub-section (3) of seclion 27;

(c) thelorm in which the annﬁai slaterment ol accounls is lo be
prepared under sub-seclion (1) of section 35.

(3) Every rule made by the State Governmenl under this section shall
be laid, as soon as may be aller it is made, before each House of the Stale
Legislature where il consists of lwo Houses, or where such |egistalure
consists of one House, before lhal House,

42. Powaer to remove difficulties "

(1) If any dilliculty arises in giving eltect lo the provisions of this Act,
the Cenlral Government may, by order published In the Ollicial Gazelle,
make such provisions, not inconsistent with the provisions of this Acl as
appear lo il 1o be necessary of expedient fof removing the dilficulty.

Provided thal no such order shallbe made alterthe explry of the period
of lwo years from the date of commencement of this Act.

(2) Every order made under this section shall, as soon as may be aller
it is made, be laid belore each house of Parliamenl.

43, Repeal and savings _
(1) The Protection of Human Rights Ordinance, 1893 is hereby

) repealed.

(2) Notwithstanding such repeal, anyihing done or any aclion taken
under the said Ordinance, shall be deemed to have been done or taken

30 OF 1993, under the corresponding provisions of this Act.
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N"a_\tio'nal Human Rights Commission
(Procedure) Regulations.

No. A-11031/1/94/NHRC. In exercise of lhe powers conferred by sub-
section (2) of Section 10of the Protection of Human Rights Acl, 1993 (No.
10 of 1994), the National Human Rights Commission hereby makes the
following regulations, namely :-

1. Short Ti_l[a and Commencement :

(1) These Regulalions may be called the Nalional Human Rights
Commission (Procedure) Regulalions, 1994. :

(2) They shall come into force with effect from the 1st day of March,
1994. )

2. Definitions :

in these regulalions unless the context otherwise requires,~
' (8) “Act"means the Prolection of Hurnan Rights Act, 1993,

(b) The “Chairperson” means the Chairperson qt the Commils-
sion, -

(c) The“Commission” means lhe National Hurnan Rights Com-
tnission.

(d) “Member”ineansaMemberol the Cotnmission and includes
the Chairperson. ;

3. Headquarters of the Commission :
The Headquarers of lhe Commission shall be localed al Delhi.

4. Venue of the Meetings :

The Gommission shall ordinarily hold its meelings and s.illings if‘ its
olfice located at Delhi. However, it may, in ils discrelion, ‘hold ils meelings
and sillings al any other place in India il il considers il necessary and

- expedient. :

5. Periodicitly of meelings :

The Commission shall normally have its regularsittings in the .firsl and
third weeks of every monih, excepling holidays. However, the Ghairperson
by himsell or at the inslance of one or more of the members may direcl a

specil silling of the Comimission to be convened lo consider any specilic
mallet of urgency,

6. Socretarial Assistance :.

I he Sectelary-General, along with such other oflicets of the Commis-
sion as may be direcled by lhe Chaitperson, or considered hecessary, shall
allend the meelings ol lhe Commission.

7. Ayenda :

The Secretary-General shall, in consullalion with the Chaitperson,
prepare (he agenda lor each meeling of the Commission and shall cause
noles lhereon ta be prepared by the Secretarial. Such notes shall, as lar as
possible, be sell-conlained. Specilictiles covering lhe agenda items shallbe
madeteadily available lo the Cominission lor reference. The agenda papers
shall ordinarily be circulated to the Members at leasl two clear days in
advance of every meeling: but when mallers are set down only for hearing,
cause lisl ol the day of silling shall be prepared and circulaled.

8. Procedure {or dealing with complaints ;

(1) All complaints.in whalever lorin received by the Commission shall
be 1egistered and assigned a number and placed lor admission belote a
Bench ol two miembers conslituted lor the purpose not laler than lwo weeks
ol receipl thereol, Owdinarily complaints ol lhe ftollowing nature are not
enlerlainable by the Cotnission.

(a) in regard to events which happened more tlfan one year
before the making of complaints; ' -

(b)  with regard to matlers which are sub-judice;

{c} which are vague, anonymous or pseudonymous,

(d) which are of frivolous nature; or ° .

(e) 1hose which are outside lhe purview of the Commission.

(2) No lee is chargeable on complaints.

(3) Every allemnp! should be made tq disclose a complele piclure of lhe
malter leading lo the complainl and the same may be made in English or
Hindi 1o enable the Commisslon 1o lake immediate aclion. Te facilitate lhe
filing of complalnts, the Commission shall, however, enterlain complaints in
any language Included In Eighth Schedule of the Constitution. [t shall be

open lo the Commission lo ask for further information and alfidavits 1o be
fliled In suppor of allegations whenever considered necessary.

(4) The Commission may, in its discretion, accept telegraphic com-
plaints and complaints conveyed through Fax.

(5) The Comimisslon shall have power to dismiss a complaint in liminl,

_ (6) Upon admission of a complaint, the ChairpersorvCommission shall
direct whelher {he malter would be sel down for inquiry by it or should be
investigated into.

(7) On every complaint on which a decision is taken by the Chairper-
serVCommission 1o either hold an inquiry or investigation, the Secrelarial
shall callfor reports/comments from the concerned GovernmenVauthorily

- giving lhe laller a reasonable time therefor.

(8) On receipl of the comments of the concerned aulhorily, a delailed

note on the merits of the case shall be prepared for consideralion of the
Commission.

(9) The directions and recommendalions of the Commission shall be
communicated to the concerned Government/authorily and the petilioneras
provided lor in sections 18 and 19 ol the Act.

(10) The Commission may, in ils discretion, allord a personal hearing
to the pelitioner or any ollier person on his behalf and such other person or
persons as in lhe opinion of the Commission should be heard for approprlale
disposal of the maller before it and, where necessary, call lor records and
examine wilnesses in conneclion with it. The Commission shall afford a
reasonable hearing, including opporunity of cross-examining witnesses, if
any, In suppor of the complaint and leading of evidence in supporl of his
stand, lo a person whose conducl is enquired inlo by itor where inits opinion
the reputalion of such person is likely to be prejudicially affected.

(11} Where investigalionis underlaken by the leam of lhe Commission
or by any other person under its discretion, lhe report shall be submitted
wilhin a week of ils cornplelion or such further lime as the Commission may
allow. The Commission may, in Ils discrelion, direct further invesligalion in
a given case il it Is of opinion thal invesligalion has nol been ptoper or {he
maller requires further investigalion for ascetaining the truth or enabling il
lo properly dispose of the maller. On receip! of he report, the Commission
on ils own motien, or it moved in the maller, may diréct Inguiry to be carried
by il and receive evidence in course of such Inquiry.
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(12) The Commission or any of ils members when requested by the
Chaitperson may undettake visils for an on-the-spot study and where such
a sludy is undertaken by one or more meinbers, a repoit hereon shall be
furnished to the Comimission ad early as possible.

9. Minutes of the Mesling :

(1) The minules of each meeling of the Commission shall be
recorded during the meeling itsell or immediately therealter by the Secre-
lary-General or by any other officer as directed. Such minutes shall be
submilied lo the Chairperson lor his approval and upon approval, be
circulaled to all the Members of the Cominission al the earliest and in any
case, sullicienlly before the commencemerl of the nexi meeting.

() The conclusions of lhe Commission in every ma_l!er unclgﬂgken
by it shallbe recorded inthe forin ol an opinion. Dissenling opinions, il given,
shall also totm part ol and be kept on record. Aclion shall be taken on lhe
basis vl the majorily opinion where lhere be any dilference.

(¢) Follow-up Aclion :

Unless specilically autholised, no aclion shall be laken by the
Secrelatiat of the Commission onthe minutes of the meetings untilthe same
are confinned by the Chaitperson. . :

10, Record of minulas_:

A masler copy of lhe minules of every meeting and opinions of the
GCommission shall be maintained duly aulhenticaled by the Secretary-
General and a copy of the minutes pettaining lo each item shall be added
to the relevant lile lor appropriate action. Opinions shall be kepl in Ihe

respective records and for convenience, copies thereol with appropriale.

indexiny shall be kept in guard files,

11. Repoil of Action Taken :

Feport of follow-up aclion shall be submilted to the Commisgion at
evety subsequenl silting indicaling therein the present stage of action on
each item on which the Comimission had lakena decispn inany ol ils earlier
imeelings, excepling the ilems on which no turther aclion s called for.

12. Transaclion of business outside the Headquarters :

1he Commission or some ol the Members may Iransact business al
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places oulside its Headquarlers as and when previously approved by the
Chaliperson, provided that if parties are to be heard in connection with any

Inguiry under the Acl, at least iwo Members shall constitute the bench of the
Commission for such purposa. '

13. Authentication of orders and declslons ;

(1) Orders and decisions of the Commission shall be authenlicaled by
lhe Secretary-General or any officer of the Commission {authotlsed by the
Chairporson) not below Lhe rank of an Under Secretary.

(2) Copies of enquiry reports or orders passed [inally disposing of
malters by the Commission shall be furnished free ol cost to lhe pelitioner
or his representalive. -

(3) Unless any document is classified. by the Commission as conliden-
lial, copy lhereo! would be available to lhe parlies in the maller on payment
ol a reasonable lee raised 1o meel the cost. Every eftort should be made lo
provide the copies wilh uimosl expeditionand, inany case, not lalerthanone
week of the dale of requesl. .

14. Annual Report :

The Commission shall furnish its annual report for the period com-
mencing from 1st April of the year 10-31sl March ol Ihe succeeding year lo

. lhe Central Government and to lhe Slate Governmenls concerned as

provided in Section 20 (1) of the Acl. The original report shall be signed by
the Chairperson and Members of the Commission and appropriately
presetved and a duly authenlicated copy shall be sent to lhe appropriale
Government by end of May of every year.

15. Speclal Reports: . .-

The Commission may furnish such special reports on specilic mallers
as may be conslidered necessary in terms of Seclion 20 (1) of the Acl. .

16, Reports on Complaints and Inquliries :

Every repoit to which section 18 or 19 of the Act applies shall be senl
lo the concerned Governmenl, authorily or person, as lhe case may be,

within one week of completion of lhe proceedings belore the Cammission ‘

and on receipt of the commenls of the concetned Governmenl or authorily,
the Commission shall publish the report in the manner provided in seclions
18(6) or 19(3) of the Acl, as lhe case may be, wilhin one wéek of the receipt
of the appropriate Inlimalion.
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17. Printing of the Report :

The Secrelarial of the Commission shall be responsibla for the printing
vl the Annual Repoit and Spgcial Reports with ulmosl expedilion and in any
case, not laler than one month of linalisatlon of the same.

16. Investigation Team :

The Commission shall hava ils own leam of investigalion o be headed
i1y a person not below the rank of a Director-General of Police appoinled by.
it and such leam shall conslst of one Deputy Inspeclor General of Police, 2
Supetintendents ol Police, 6 Depuly Suprintendents of Police and 24
Inspectors of Police and such other calegories of officers as the Commis-
sion from time to lime decides. The Commission may in any given case
appoinl an appropriale number of oulsiders lo be associaled with the
invesligalion either as Invesligators or Observers.

19. As and when any matter which is nol covered by these Regulations
arises, it shall be compelent for the Commission to make appropriale

directions and the Commission may add, delele, amplily and amend lhese
flegulalions from time to time.
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Draft of 5/9/96.
INDEPENDENT STATE OF PAPUA NEW GUINEA.

A PROPOSED ORGANIC IAW

entitled
The Organic Law on the Hignan Rights Comvmission,

Being an Organic Law to implement Division VIIL3 (Hioman Righrs Commission) and
other provisions of the Constitwzion and for related purposes,

MADE by the National Parliament to come into operation in accordance with a noties in
the National Gazette by the Head of State, aciing with, and in accordance with, the
advice of the Minister.-

PART L - PRELIMINARY.

1. COMPLIANCE WITH CONSTITUTIONAL REQUIRFEMENTS.
This Organic Law, to the extent that it regulates or restricts a right or freedom
referred to in Subdivision IIL3.C (qualified rights) of the Constitizion namely -
(@) freedom from arbitrary search and entry conferred by Section 44 of the
Constinigtion; and )
(&) the right to privacy conferred by Section 49 of the Constitizior, and
(¢) the right to freedom of information conferred by Section 51 of the Cormstnigion,
is a law that is made for the purpose of giving effect to the public interest in -
(d) public order; apnd
(e) public welfare; and )
(/) the protection of children and persons under disability (whether legal or
practical); and
- (g) the development of under-privileged or less advanced groups or areas.

2. INTERPRETATION.
In this Organic Law; unless the contary intention appears -

"Advisory Commissioner” means an Advisory Commissioner appointed under
Section 220A(2) (The Hionam Rights Copunission) of the Constitution:
"Commission” means the Human Rights Commission established by Section

220A (Tke Hionen Rights Commission) of the Conszingion;
"Commissioner” means 2 Commissioner appointed under Section 220A(2)
(The Hionan Rights Commission) of the Constitution; ]
"Commirtec” means the Humsn Righrs Commission Appointments Commimee
eswablished by Section 220A(2) (The Hionan Rights Comumission) of the
Constitution; ) )
"President” means the President of the Commission appointed under
Section 220A(3) (Thz Humum Righrs Commission) of the Corstitzizion
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“the responsible pe-son means -
(@) in the case of the Correcdonal Service - the Commissioper of the
Cormrecdonal Sesvies; and
() 1in the case of the Defence Force - the Commander of the Defencs Foree:
and
(c) in the case of Police Force - the Commissioper of Police; and
(d) m the case of any other State Service - the Permanent Head of that Stte
Servies; and
(¢) in the case of a Department of the National Public Servics - the
Deparunental Head; and
(/) in the case of a statmtory bedy - the statutory head of thar body; and
. {g) in the case of a Provincial Government - the Government of the Provines;
and
(h) in the case of a Local-level Government - the President or Chairman of C
Local-level Governmeant; and
(1) I the case of any other governmental body - the Permanent Head of that
governmental body; and
(/) in the case of 2 namral person - that person.

3. QUALFICATIONS FOR APPOINTMENT.
(1) A person is not qualified for appointment as a2 Commissioner unless -
(@ in the opinion of the Committes, he is a person of integrity, independenc
of mind, resolution and high standing within the community; and
(b) he has demonstrated experience in human rights marters,

(2) A person is not qualified for appointment as the President of the Commission
unless he is -
(@) qualified for appointment as a Judge of the Natiogal Cowrr; or
(3) 2 former Judge of the National Courn. .

(3) A person is not quzlified for appointment as an Advisory Commissioner
unless -
(@  in the opinion of the Committes, he is a person of integrity, independence
of mind, resolution and !:ugh standing within the community; and
(&3  he has demonstrated experience in human rights marters; and
(¢) in the case of one Advisory Commissioner, he is recommended for
appointment by the Melanesian Council of Churches; and
(d) 1n the case of the other Advisory Commissicners, they are recommended
_ by the Association of Non Governmental Organizations.

(4) At least one of the Commissioners, other than the President, shall hz\re
extensive experience in management or administration.

4. IERM OF OFFICE
(1) The temm of appointment of -
(@). 2 Commissionezr; and =

C
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(%) an Advisory Commissioper,
shall be six years.

(2) A Commissioner and au Advisory Commissioner are eligible for
re-appointment.

5. DISQUALIFICATIONS FROM OFFICE

A person is not qualified to be, or to remain a2 Commissioner or an -\dwsorv
Commissioner if he is -

(@) a member of the Parliament; or

(3) a member of a Provincial Govemment; or

(¢) a member of a Local-level Government; or

(d) an office-holder in a registered political party; or

(¢) an undischarged backrupt or insolvent; or

(/) of unsound mind within the meaning of any [aw relating to the protection of the

. person and property of persons of unsound mind; or
(2) under sentence of death or imprisonment.

6. SPECIAL CONDITIONS OF EMPLOYMENT.
(1) A Commissioner or au Advisory Commissioner shall not -

(@) actively engage in politics; or

(&) subject to Subsection (2), cngage either directly or mdm:czly in the
management or control of a corporation or other body of persons carrying
on business for profit; or

(¢) except on leave granted by the Head of State, or because of illness, absent

. himself from duty for more than 14 copsecutive days or more than 28 days
in any period of 12 months; or

(d) subject to Subsection (3), acquire by way of gift or otherwise, or use or
hold in any other manner any interest in, any property in Papua New
.Guinea or solicit, accept or receive any other benefit in addition to his
teoms and conditions of employment. :

(2) Nothing in Subsection (1)(5) prevents 2 Commissioner or an Advisory
Commissioner from holding office In 2 professional body in relation to which bhis
qualifications are relevant.

(3) Subject to any Organic Law made for the purposes of Division IIl.2 (lezdersiip
code) of the Corsritizion, a Commissioner or an Advisory Commissioner may purchase,
lease or otherwise acquire land in the same marner. and subject to the same conditons as
any other ciuzen.

7. RESIGNATION.
(1) A CommiSsioper or an Advisory Commissioner may resign by giving three
month's notice in writing of his intzndon to do so to the Head of State.
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(2) The period of thres months specified in Subsection (1) shall be desmed 1o
commence on the twenry-second day after the reczipt by the Head of Stare of the notce
except where the Head of Stare, acting with, and in accordance with, the advice of the
Committee, by notice in writng to the member, fixes an earlier date for the

commencement.

(3) A Commissioner or an Advisory Commissioner may withdraw his resignation at
any time before the period of thres months referred to in Subsecdon (1) commences.

8. ACITING PRESIDENT, ACTING COMMISSIONER AND ACTING ADVISORY

COMMISSIONER
A person suitably qualified may be appointed to be ar acting President or an acting
Commissioner or an Acting Advisory Commissioner - )

(@) to fill temporarily a vacancy; or
(5) in the case of the absence from duty for any reason of the President or of 2

Commissioner or of an Advisory Comrmissioner.

9. DECLARATION OF OFFICE.
Before entering upon the dunies of their offices, the President, the Commissioners

and the Advisory Commissioners shall make the Declaration of Offce before the Head of
State or a person appointed by the Head of State for the purpese. ) :

PART IL - POWERS, EIC, OF THE CONMNMISSION.

10. POWERS OF THE CONMMISSION.
The Commission has the following powers - ;
' (@) to investigate violations or alleged violations of human rights on its own
volition or on complaint by a person, group or body; .

(b) to investigate particular cases of violation or of systematic violation of
human rights and in relation 1o such cases to do any one or more of the
following as to the Commission seems or seem appropriate :-

(i) to conciliate and mediate; ;

(i) to refer cases to the appropriate court or other administrative body;

(iii) to make determinations, both binding and-advisory;

(iv) to provide or grant remedies including compensation and, in the

" case of dismissal from employment or other appointment, re-
instatement;

(v) to have determinations made by the Commission registered as orders

by an appropriate court;

Tt o
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[€) 1o review existing and Proposed legislation for

0 ‘ : CORSistency with humap
HEALS 2nd 1o recommend legisiative and other e

measures 1o protes: human

or an Act of the Parliament: ang
(%) generally to do all things as : u.J:pa
3 ; €S as may be peces i eve Its ¢
and camy out its functions under the Camrtz::: e S
11. PROCEDURES OF THE L #
ONMMISSION.
(1) Tke Commission ey

Sh-a-]l | Y ¥
President. st at such times and Piaces as are fixed by the .

(2} Ar Advisory Commissi .
; SIODCT 1S ot entitled to a :
1 = = 21 d e
mmission unless invited to do so on a particular oce asioe: fc: ?“mi of the

(%) For the purposes of conductin s :
" L o an -
mesung of the Commission is two Commis s},z‘i“:y under this Law, the quorum at z

5 z

with the majority of votes of those Commissiopers present and votin
2,

(7) The Commission shall cause minutes of its meetings to be kept.

-

$) Subj i : ‘
(3) Subject _to this Law, the procedures of the Commission are as determined by jt.
t Yy i

12. ADVISORY COMMISSION MEETINGS.

1 ing i 1
(1) '.I'he first mesting of Advisory Commissiogers after the coming inro operation of
E o
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] (3) After thc_ first me=tng, the Advisory Comminee shal] ImeeT at least four times |
€2ca year at such tmes and places as are fixed by a majonity of Advisory Comemi S{Oﬁe“sm

whom failing by the Chairman
(4) The quorum at a mesting of Advisory Commissioness is thres.

(5} Al matters at a mesting of Advisory Commissiogers shall be decided in
awf:rdancc with the majority of votes of those Advisory Commissioners preseat and
voting, and in the event of an equality of votes on a matter, the Chairman shall hav
casting, as well as a deliberative vote. : .

. (6) A Commissioner is not entitled 1o amtead a mesting of the Advisory
ommissioners unless invited 1o do so by the Chairman on the author jori 3
Advisory Commissioners. " SRy of 2 majority of

(7) Subject to this Law, the procsdures at mestj gs of Advisory ;i
as determined by the meerings. Hog visory Commissioners are

(8) An Advisory Commissioner shall be paid ;
E Paic Iess and expens determin
the Head of State, acting on advics. o why

13. DELEGATION.

(1) The Commission may, by Instrument in writing under the hand of the President,
dcieg.atc to any Commissioner or officer of the Commission all or any of irs powers and
finctions (other than this power or function or any prescribed power or function) so thar
the c}elega:ed powers and functions may be exercised and performed by the delegate in
relation to the matters or class of matters specified in the instrument of delegation.

(2) Every delegation under Subsection (1) is revocable, in writing, at will, and no
such delegation affects the exercise of a power of the performance of 2 function bv the
Commission. . )

_PART IIL - COMPLAINTS AND PROCEEDINGS.

14. COMPLAINTS.
(1) A person may make a complaint to the Commission. i i : i
! 0, including 2 representative
complaint on behalf of other persons with 2 similar cause of complaint, conmfcuning any
matter that is within the jurisdiction of the Commission.
(2) A lenter 1o the Commission from a person in custody, or confined in a hospital

orin an ins}_imtion under the control of a governmental body shall not be opened by any
person other than a Commissioner or 2 person authorizad by the Commission, and the

-6 -
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person in charge of the place where the correspondent is in custody or is confined shal]
make all facilities available that may be necessary to have the ledter properiy forwarded.
Penalty: A fine not exceeding K1,000.00 or imprisonment for-a term not
excezding 12 months.

(3) The Commission shall mvestigate the subject of any complaint recsived by it
other than a complaint that relates to 2 matter ourside its jurisdicdon, unless, in its
deliberate judgement, it decides not to do so, before commencing or during the
investigation, because -

(g} the complaint is wivial, fravelous, vexatious or not made in good faith:
or

(b) the complaint is not within the jurisdiction of the Commission; or

(c) the complainant has available to him another remedy or channel of
complaint that he could reasonably be expected to use; or

(d) the complainant has not a sufficient interest in the subject of the

_ complaint; or
(e) .the complaint has besa too long delayed to justify an investigation; or
() the Commission has before it other matters more worthy of its atention;

or
(2) the resources of the Commission are insufficient for adequate

investigation,
and may defer or discontinue an investigation for any of the same reasons. ...

(4) No decision by the Commission to decline to investigate or to defer or
discontinue an investigation into the subject of 2 complaint affects the Commission's
power to inquire generally into 2 matter on its own initiative.

15. PROCEEDINGS OF THE COMMISSION. -
(1) Before investigating any marter within its jurisdiction, the Commission shall
inform - y
(a) the complainant; and
(&) the person to whom the investigation relates and the responsible person,
of its intention to make the investigation.

(2) Every investigation by the Commission under this Iaw shall be conducred in
private.

(3) The Commission may hear or obtain information from any person who the
Commission considers can assist and may make whatever inguiries it thinks fit.

3} Np:hiné in this Law compels the Commission to held any hearing and no
Person is entitled a5 of nght 1o be heard by the Commission except that -

- F
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(@) where a report of the Commission may affect a State Service, Provineial
Govemment or sanutory body, the Commission shall provide reasonabje
opportuznity for the Permanent Head of that Servics or the smuutory head or
that body, as the case may be, to commenr on the subject of the
investigadorn; and

(9) the Commission shall not make any comment in its report thar is advese
to or derogatory of any person without -

{1) providing him with reasonable opportunity of being heard;
ané
(1) fairly semting out his defence in its report.

(5) The Commission shall, in its discretion, af any time, during or after any
investigation, consult any Minister who is concemed in the marnter of the investigation.

(6) On the request of any Minister in relation to any investigarion, or in any case
Where any investigation refates to any recommendation made to a Minister, the
Comm_tss::o:} shall consult that Minister after making the investigation and before forming
a final opinion on the matter it has investigated.

(7) In conducting an investigation the Commission shall not be bound by smier rules

. of evidence or procedure bur shall at all times conform to parural Justice.

16. EVIDENCE .

(1) Subject to the provisions of this section and of Section 17, the Commission
may from time to time require any persen who in its opinion is able to give any
information relating to any matter that is being investigated by the Commission to furnish
to it that information and to- produce any docurments, papers or things that, in the opinion
-of the Commission, relate to any mafter being investigared by 1t and thar may be in the
possession or control of that person. S

(2) The Commission may, by instrument in writing, summon any person who in
its opinion is able to give any information relating to any matter that is being investigated
by the Commission, to attend the Commission at a time and place specified in the
summaons for‘exam.ﬁ:aﬁon by it on oath or affirmarion.

_ (3) The Commission may administer an oath or affirmation o 2 person appearing as
a witess before the Commission whether the witness has been summoned or appears
without being summoned, and may examine the witness on oath or affirmation. -

(4) A witness artending before the' Commission has the same privileges and is
subject to the same penalties in relarion to the giving of information, the answering of
questions and the production of documents, papers and things as a witness before the
Nztional Cdurt.

-8 -
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(5) Except on the tral of any persen for perfjury in respect of his swom testimony,
o statement made or answer given by that or any other person in the course of any
inquiry by or any procesdings before the Commission is admissible in evidence against
any persom in any Court or at amy Inquiry or any other procsedings, and no evidencs in
respect of procezdings before the Commission shall be given agzinst any person

(6) Where any persen is required by the Commission 1o attend before it for the
purposes of this section, the person is enttled to the same fe=s, allowance and expenses as
if he were 2 witness in the National Court

17. DISCLOSURE OF CERTAIN MATITERS NOT TO BE REQUIRED.

(1) Where the Prime Minister, affer consultation with the President, cextifies thart the
giving of any information or the answering of any question or the preducdon of any
documents or papers or things is likely to -

(@) prejudice the securiry, defence or international relations of Papua New
Guinea (including Papua New Guinea's reiations with the Government of
any other country or with any mmternational crganization) or the
Investigaton or detecdon of offences; or
(6) involve the disclosure of procsedings, deliberations or decisions of the
Naticnal Executive Council, or of any committes of that Council which
the Prime Minister certifies relate 1o matters of 3 secrat or confidential
nature, disclosure of which would be injurious to the public interest,
the Commission shall not require the informarion or answer to be given or, as the case
may be, the document, paper or thing to be produced.

(2) Subject to Subsection (1), any law that authorizes or requires the withholding of
any document, paper or thing, or the refusal to answer any quesdon, on the ground that
the disclosure of the document, paper or thing or the answering of the question would be
injurious to the public interest does not apply in respect of any investigation by or
proceedings before the Commission.

18. COMMISSIONERS, ETC, TO MAINTAIN SECRECY.

(1) Before entering on the exercise of the duties of his office, a Commissioner and
an Advisory Comymissioner shall take an cath or make an affirmation in the form in Part 1 .
of Schedule 1 before a Judge of the National Court

(2) Every officer and employes of the Commission shall maintain secrecy in respect
of all matters that come to their knowledge in the exercise of their duties and shall, before
entering on the exercise of their duties, take an oath or make an affirmation in the form in
Part [T of Schedule 1 before 2 Commissioner.
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3) Norwithstandidg the provisions of Subsection (1), the Commission ma};z d;;:;?se
; - . i 1 o Y1
m( urposes of any investigadon being conducted by it and in any reporsma 5 t,
el PII rs as in its opinion ought to be disclosed in order properly 1o mvesngzate the
i m: ff:e it or esmblish grounds for its conclusicns and recommendations, as the case
marter be

may be.

fe ' ion (3) does not extend to any martrer that might
j ('4) e it ciizf::: obry:tt::zz:l(::ladcns of Papua New Guinea.(i-n.cludmg
ey thi“zs?::?;ciaﬁons with the Government of any other counlry or vmh‘any
szi?“a N;:al ognizzﬁon) or the investigation or detection of oﬁr:mms. or t?:a: might
involjf the disclosure of the deliberadons of the National Executive Council.

RES F SECRECY. a -
- fl) Tﬁgjﬁzic?mmav direct that any evidence given before it, or any document,

paper or thing produced to it, be not published.

i 1 Ison -
2) . A person who publishes or discloses 1o any pe: -
e (a)P any evidsace given before the Commission; orthjn
[ t, paper or g, B
5) - any of the conteats of any dccumcfn % - ]
which the (Cimmisiion has directed not to be published withour the consen: in writing of

mmission, is guilty of an offence. _ )
= Pen:ll::’\"m : A fine not exceeding X10,000.00 or imprisenment for a texn not

3 years or both.

CILIATION. "o . _ .
“ g?NThe Commission may, before commencing an investigation, or during or after

i igati iliati nference of the parties to the
I investigation, call a conciliation co : :
?Qvesumplfmn'goﬁy f«::rma.l.‘wgzm requesting, by post, telephone, facsimile or otherms.e, gecom .
m of each party at 2 time and place specified, and whcrc':- a person fails : amié
g ith such 2 request, the Commission may issue a summons requiring the person to
wi

a conference at a time and place specified in the summons.

identify o at issue
2) The objectives of a conciliation conference are to menr:lfy- the ma::czse :
betw ( the parties and to use the best endeavours of the Commission to secur
een .
settlement’ between the parties on the marters at issue.

URE AFTER INVESTIGATION. i L : =
= fgmAﬁer completing an investigation, the Commission shall inform the parties of

ult of the investigation and may % o
e (a@) determine thar the complaint has not been su.stamed, or i
(b) determine that the complaint has not been investigated further .
easons specified mn Sectden 14(3); or . g
*© gc:crmi::f that the complaint has bezn substantiated and make a bfigl -
an advisory determination which may include any one or more o

following:-

= 1 ;
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(1 2 dezermmination thar a viojarion of
shouid not be repéated or continued;

(1)  a determination thar the persor com
any reasonable act or cowse of con
damage suffered by the complainant:

(if)  a determination thar the person complained a
re-employ or promote the complamant;

(iv)  a determination thar the
the complainant damages by way of

buman rights has oczurred and

Plained againet shouig perform
duct to redress any loss or

gaiast should employ,

Peson complaind agains: should Pay to
commpensztion for any loss or

damage suffered by reason of the conduct complained of;

(v) 2 determinarion thar the termination o

f a2 conmacr or agreemens

should be varied to redress any loss or damages suffered by the

complainant;

(v1)  a determination that jt would be inappropriate for any further
action to be taken in the matter; or

(@) determine that the complaint has been subs
service, body, person or other appropriate authority with reco
for action, and May request the authoriry 1o notify the Co

stantiated and refer it to any

mmendarions
omission as to the

steps (if any) the autheriry intends to take to give effect to the
recommuendations of the Commission.

(2) Before making a binding de

() Any party dissatisfied with a binding
under Subsection-(l)(c} may appeal to the Natio

-+

the determination.

(4) The Commission shail act according 1o equity, good cons
substantial merits of marers before it without regard to technicalities. -

(3) The Commission shall give reasons for jts determinations under Sy
and may state any findings of fact on which the determination is based. -

(6) The damage referred to in Subsection
feslings or humiN3tion suffered by the complai

tion under Subsestion {(1Xe), the Commission
skall endeavour to coneiliate betwesn the parties.

determination made by the Commission
nal Court against the whole or any part of

cience and the

bsection (1)

(1X¢) includes injury to the complainanpt's

(7) A determination by the Commission under Subsection (1)XcXiv) on a

Tepresentative complaint -
(@) may provide for payment of
specified by the Commission

specified amounts worked our jn a mannper-

; and

(&) where it provides for payment in accordance with Paragraph (), shall maks

provision for the pavment of the money to th

-

11 -

¢ complainants concerned.

C
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(8) Where the Commission makss a derermination under Subsecdion (1XcXiv)
on a representative complaint, the Commission may give such directons (if any) as it
thinks just in relation to - '
(@) the manner in which a class membex is to eswabiish his or her eatitlement to
. the payment of an amount under the determination; and
(5) the manner for determining any dispuze regarding the entitlemenr of a class
member to the payment.

(5) A determmarion by the Commission under Subsection ( 1XcXiv) may be
registered as an order by an appropriate court.

(lﬁ) In this section, "complainant”, in relation to a representative complaint, means
the class members.

22. PROCEEDINGS NOT TO BE QUESTIONED OR TO BE SUBJECT TO REVIEW.

'No proceeding of the Commission shall be held bad for want of form, and, excspt on
the ground of lack of jurisdiction or as provided in Secton 21(3), no procexding or
decision of the Commission shall be challenged, reviewed, quashed or called into quesden
in any court.

PART IV. - THE SERVICE OF THE COMMISSION"

23. AFPOINTMENT OF OFFICERS.
(1) The Commission -
(a) shall appoint 2 Secretary to the Commission; and :
(&) within the limit of fimds lawfully available to it, may appoint such ather
officers and employess as, in its opinion, .are necessary for the effcient
performance of the functions of the Commission. ’

(2) The Secretary and other officers and employess of the Commission constitute
the Service of the Commission. ' :

(3) Subject to this Part, to the Regulations and to the Salaries and Conditions
Moniztoring Comnmittee Act 1988, officers hold office on such terms and conditions as the
Commission, fixes. - '

(4) If an officer appointed under this section was, immediately before his
appointment, an officer of the National Public Service, his service as an officer of the
Commission shall be counted as service in the National Public Service for the purposss of
determining his rights (if any) in respect of -

" (@) « absence or leave on the ground of illness: and

(6) furlough or pay in liew of furlough (including pay to dependants or persozgal

representatives on the death of the officer).

-12 -
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24. CONTROL OF SERVICE
The Service of the Commission is subje<t to the control and direcdon of the
Commission. ’

25. REGULATIONS FOR THE SERVICE OF THE COMMISSION.
The Regulatons may make provision in relation to the Sexvice of the Commission
and in particular, may -
(a) subject to the Salaries and Conditions Mornitoring Committee Act 1988,
. prescribe the terms and ceaditions of employment of officers; and
(&) make provision for the establishment of 2 superannuation scheme to provide
benefnts for officars of the Commission an Tetirement, resignations,
retreachment or death.

26. TEMPORARY AND CASUAL EMPLOYEES.
(1) The Commission may appomt such temporary and casual employess as it
thinks'necessary for the purposes of this Law.

(2) Employees appointed under Subsection (1) shall be employed on such terms
and conditions as the Commission derermines.

PART V. - FINANCE

27. APPLICATION OF PUBLIC FINANCES (MANA GEMENT) ACT 1995.

(1) Part VIO of the Public Finances (Managemen) Ac 1995 (other than Sectons
30, 51, 53 and 59) applies to and in relation to the Commission.

(2) Tke Funds of the Commission shall consist of -
' (@) any money appropriated by Parliament for the purposes of the
Commission and paid to the Commission; and ¢
(8) all other moneys lawfully reccived by the Commission for the purposes o
the Commission: and '
(¢) all accumalations of income derived from any such morney.

P4

PART VL - OFFENCES.

28. FAILURE TO ATTEND OR PRODUCE DOCUMENTS.
A person who, having been summoned to attend the Commission, fails without
| rcasonab?e excuse, the burden of proof of which lies cn him, to artend the Commission or
to produce any documents, books or writings in his custody or conmol that he is required
by the summons to producs, is guilty of an offence.
Penalty: . A fine not exceeding K1006.00 or imprisonment for a term not

©  excezding six months.

-13 -
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29. REFUSING TO.BE SWORN OR GIVE EVIDENCE :
A person appearing as a withess before the' Commission who refuses 10 be sworg or
to make ar affirmation or o auswer any’ questions relevant to the Inquiry put to him by a
member of the C_Qmmission, or having antended leaves the Commission withour the
"pemission of 2 Commissioner, is guilty of an offenes.
Penalty: A fine not excesding X500.00 or mnprisonment for 2 term pot exceeding
. thres months. '

30. CONTEMPT OF TEE COMMISSION.

31. VICTIMISATION.
(1) A person who wilfully vicimises any persan on the ground that thar person, or
any associate of that person -
(@) imtends to make use of his or her rights under this Law:; or
(3)  has made use of his or her rights, or promoted the rights of some other
" person, under this Law: or i
(¢) has given information or evidence in relation to any compiaint, Investigation .
- ok proceding under this Law: or : i
*(d) ‘has-declined to do any act which would contravene this Law; or
"(€) bas otherwise dons anything under or by reference 1o this Law,
is guilty of ap offence. - ' . : :
Pepalty: A fine Dot exceeding X10,000.00 or imprisonment for a term not
. exceeding three years or both. . -

'(2) It shall be a defence for a person charged with an offence under Subsection (-I),
the burden of proof of which liss on him, that the person victimised was so treated
.because -h_e had made a faise allegation to the Commission: or otherwise acted in bad faith.

32. GIVING FALSE EVIDENCE. : -

] Ape.rsonappca:inggsawimcskbcfcr:&eCammission,who wilfully gives false
ew.d:ncc:, is guiity of pegjury and is liable 1o prosecution and punishment accordingly.
33. PROSECUTION FOR OFFENCES.

Proczedings for an offence tmder this Law: -
@ shall be brongkt in the National Court: and. !
(b').' may not- be brought against any person except with the consent in writing
" of the Commission. : - -

= & g4 -
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PART VIL - MISCELILANEQUS.

34. PRIVILEGES.
(1) A Commissioner or an Advisory Commissioner or ag officer or emploves of the
Commission is not liable for any act or omission done or made bona fide and withowr

- nmegligence under or for the purposes of this Law.

(2} A Commissioner or an Advisory Commissioner or an cffcer or employes of the
Commission shall not be called to give evidencs in any CQUIT, Or in any proceedings of a
judicial pature, in respect of anything coming to his knowledge in the exercise of his
funcdons.

(3) Anything said or any information supplied or any document, paper or thing
produced by any person in the course of any inquiry by or procsedings before the (
Commission under this Law are privileged in the same manner as if the inquiry or
procesdings were procesdings in a Court.

35. POWER OF ENTIRY.

(1) For the purposes of this Law, but subject to this section, a Commissioner may, at
any reascpable time, enter upon any and inspect the premises and, subject to Section 13
carry out in thre prernises any investigation that is within its jurisdicdon,

(Z) Before entering upon any premises the Commissioner shall notify the Permanpent
Head or stanutory head or other persen in charge of the premises.
(3) The Prime Minister, may after consultation with the President, from time to time,
exclude the operation of Subsection (1) to any premnises if he is sarisSed thar the exercise
of the powers conferred by this section is likely 1o prejudics the security, defence
or international relations of Papua New Guinea (including Papua New Guinea's relations
with the Government of any other country or with any internatfional organization). C

36. REGULATIONS.

The Head of State, acting with, and in accordance with, the advice of the National
Executive Caimcil, may make regularions, not incansistent with this law, prescribing all
maIIc:stﬁaIbyth.isLawarcr&quiredorpczmiﬂedmbepmscribedforcarryingomor
giving effest to this Law, and generally for achieving the purposes of this Law, and in
particuiar for prescribing penalties not exceedmg K1000.00 and default penalties not
exceeding K100.00 for offences against or contraventions of any regulations so made.

37. SAVINGS. g
The provisions of this Law are in addition to the provisions of any other enactment,

subordinate enactment or any rule of law under which any remedy or right of appeal or
objection is provided for any person or any procedure is provided for the inquiry into or
mvestigation of any marter, and nothing in this Law lmits or affects any such remedy or
night of appeal or objection or procedure.

-15 -
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SCHEDULES.

SCHEDULE 1.

Sec. 18.

PART L

Oath and Affirmation of Secrecy to be taken or made by Commissioner or Advisory
i Corunissioner.

OATH,

L , a2 Commissioner/an Advisory Commissioner of the Human Rights
Commission, do swear that I will at all times maintain secrecy in relation to the affairs of
the Commission and, in particular, that I will pot directly or indirectly communicate or
divulge any informaticn that comes to my knowledge in the performance of my functions
as 2 member of the Commission, except under compulsion or obligaton of law or as
provided by law. . -

So heip me God!

% AFFIRMATION.

L, : , a Commissionsrfan Advisory Commissioner of the Human Righrs Commissios, do
solemnly and sincevely promise and deciare that I will 3z 2il times maintain secrecy in relation to the affairs of the
Cammission nd, in pardcutar, that I will not directly or indirectly commumicate or &vulge any information thx
comes to my knowledge in the performance of my fimctians 2s an officer/employes of the Commission, exespt
under compulsion or obligaron of law of as provided by law.

So help me God!

FLa
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PART'IL

Oath and A[firmatlon of Secrecy 1o be taken or made by afficers and emplayees of the Cormmizsion

OATH.

L . ,(an_ufﬁcerorm.ployeuofthcﬁmankigh:sCommjssian.as:hecascrmuitcs}d.o
swcrrhm'lwmuaﬂm:smmmhmmyiprdxﬁonmrh:aﬁaksofﬂu&mjsinnmﬁ. in pardeular, thar [
wm. not d:.t::f.lgr or indirectly commumicam or divuige any informarion thar comes 1 my knowiedge in the '
p=iormance of my functions as an éificer/empicyes of the Commission, exeept under computs; igasi
St | cep mpulsion or obligation of

So help me God!

AFFIRMATION.

1 ,(mafﬁwormploymofmcﬂmRigthomﬁsimsmzmmquirs)d.o
mim{ly_mdsincc:lypmmis:zndduﬁzeﬂntlwﬂlzaﬂﬁmmmﬁnmiumuyinrclar.ionm:hcaﬁfzirsofd::
&mm&hpﬂdﬂ,&ﬁlwﬂlmtd&ﬁymh&ﬂﬂymmw&vﬂgemyhﬁmaﬁmm
comes 1o my l:n.owiedgeinlhcpufurmmcenfmyfmmdansasmofﬁ.cuicmpioyccofdle&m.issinn.qu?r
uoder compulsion or abligation of law or as provided by law.
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