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THE INTERNATIONAL COVENANT ON
ECONOMIC, SOCIAL AND CULTURAL RIGHTS

By Philip Alston

The International Covenant on Economic, Social and Cultural Rights (hereinafter, the
“Covenant”) was adopted by the General Assembly of the United Nations pursuant to
Resolution 2200A (XXI) of 16 December 1966. It entered into force on 3 January 1976,
in accordance with Article 27. As of 30 September 1996 the Covenant had been ratified,
or acceded to, by 135 States.

A. THE REPORTING PROCESS

(a) The Covenant and its reporting requirements

The Covenant is the twin sibling of the International Covenant on Civil and Political Rights.
Each of the Covenants elaborates upon some of the rights contained in the Universal
Declaration of Human Rights and there is some overlap in content between the two. Most
importantly, however, the preamble to the Covenant recognizes that the human rights
ideal can only be achieved “if conditions are created whereby everyone may enjoy his
economic, social and cultural rights, as well as his civil and political rights”. (The preamble
to the Covenant on Civil and Political Rights expresses the identical sentiment but reverses
the order in which the two sets of rights are listed). Thus, this Covenant cannot be viewed
in isolation from the other and both the means and the objectives laid down in the
Covenant on Civil and Political Rights should be borne in mind in reporting on the
Covenant on Economic, Social and Cultural Rights.

Under Article 2(1) of the Covenant, each State Party “undertakes to take steps... with a
view to achieving progressively the full realization of the rights recognized...”. The
obligation is made subject to the availability of resources, but the scope of that qualification
is limited (as discussed below, in connection with Article 2). Moreover, Article 2(2) of the
Covenant, which requires States to guarantee that the relevant rights will be exercised

without discrimination, is not subject to resource constraints. In other words, if the

resources are available to enable any degree of enjoyment of a given right, then it must
be under circumstances that do not discriminate. Similarly, Article 3 which provides for
affirmative measures to ensure the equal rights of men and women, is not made subject
to the availability of resources.
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Before considering the nature of the reporting obligation it is appropriate to note that the
body which monitors compliance with States Parties’ obligations under the Covenant is
the Committee on Economic, Social and Cultural Rights (hereinafter referred to as “the
Committee”). It does so under the aegis of the Economic and Social Council which is the
body formally entrusted with that responsibility under the Covenant. Before the Commit-
tee began its work in 1987, the Council was assisted in its task by the Sessional Working

Group of Governmental Experts (hereinafter referred to as “the Sessional Working
Group”).

The principal obligation of States Parties to the Covenant is to implement its provisions
at the national level. The obligation to report to an international body, which is the focus
of this Manual, is essentially a means of promoting the implementation of that obligation.
Article 16(1) states, in the following terms, the obligation to report.

Text of Article 16(1)

The States Parties to the present Covenant undertake to submit in
conformity with this part of the Covenant reports on the measures which

they have adopted and the progress made in achieving the observance of
the rights recognized herein.

The nature of the reports to be submitted is further elaborated upon in Article 17(2) which
provides that “[rJeports may indicate factors and difficulties affecting the degree of
fulfilment of obligations under the present Covenant”. Taken together, these provisions
make it clear that States Parties’ reports are required to deal not only with the progress
made but also with cases where appropriate progress has not been made. The Committee
has made this clear on a number of occasions, and particularly when States’ reports have
sought to portray only the positive developments in the countries concerned. Such reports
are not considered to satisfy the requirements of the Covenant.

In 1976, shortly after the Covenant came into force, the Economic and Social Council
instituted a three-phase reporting cycle according to which States Parties were required
to report, initially at three-yearly intervals, on different clusters of rights (Articles 6-9
10-12 and 13-15). This system meant that a complete initial reporting cycle took ninpi
years. The cycle for subsequent, or periodic, reports took only six years to complete but
meant that a State Party was required to submit a report under the Covenant every two
years. This programme of reporting was considered by the Committee to be unduly
burdensome upon States and to reflect an excessively compartmentalized approach to
the rights recognized in the Covenant.
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A new reporting cycle was thus introduced (Economic and Social Council resolution
1988/4) as a result of which States Parties are now requested to submit an initial report,
dealing with the entire Covenant, within two years of the Covenant’s entry into force for
the State concerned. Every five years thereafter a single, comprehensive, periodic report
is required. From 1988 to 1994 the Committee indicated that, in order to facilitate a
smooth transition to the new system, it would continue to consider reports drawn up on
the old basis which dealt with only three of the rights recognized in the Covenant. As of
1 January 1995, however, the Committee has indicated that only comprehensive reports
should henceforth be submitted.

These arrangements are without prejudice to the Committee’s ability to request a State
Party to submit additional information to supplement that already provided in a report by
the State concerned.

(b) Guidelines for reporting under the Covenant

General guidelines dealing with both the form and contents of reports were established
shortly after the Covenant’s entry into force in 1976. However, in the light of its
experience and after extensive discussions the Committee adopted new guidelines at its
fifth session. At its fourteenth session the Committee decidec to undertake a further review
of these guidelines in order to ensure that full account is taken of the implications to be
drawn from the programmes adopted by the Beijing, Copenhagen, Cairo and other
relevant international conferences as well as the consequences of the various General
Comments adopted by the Committee since 1990. This procedure might be expected to
lead to a revision of the guidelines as from 1997 or 1998.

The guidelines are intended to provide guidance to States Parties in the preparation of
their reports. By following them as closely as possible, reporting officers will minimize the
risk that their reports are deemed to be inadequate in scope and insufficient in detail. The
guidelines also provide a uniformly applicable framework within which the Committee
can work and enable it to demonstrate a consistency of approach from one report to
another. Finally, the guidelines are designed to reduce the amount of duplication of
information requested by the various treaty bodies.

The Committee's guidelines do not distinguish between initial and periodic reports. The
same information is requested in relation to each, although it is unnecessary to repeat in
a periodic report information already provided in a previous report and which remains

entirely valid. In such a:s‘iﬁJ_a:c_i_o_n_ a reference to the relevant paragraph(s) of the earlier
report would suffice. k

—
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The guidelines are divided into two parts. The first, or general, part requests a country
profile dealing with matters such as information about the land and its people, the general
political structure, the economic, social and cultural characteristics of the country and the
Sﬁrl?_’_'al legal framework within which human rights are protected. This part of the
guidelines is now common to the reporting guidelines prepared for all of the United
Nations human rights treaty bodies and should be reproduced in the core country
document which is made available to each of the relevant treaty bodies. (For the text of
the Consolidates Guidelines for the initial part of the reports of States Parties, see: Annex

to Part One of the Manual). Part One of the guidelines is as follows.

Text of Part One of the Reporting Guidelines regarding the form and
contents of reporis to be submitted by States Parties under Articles 16 and 17
of the International Covenant on Economic, Social and Cultural Rights

GENERAL PART OF THE REPORT

1. Country profile

(a) Land and people

This section should contain information on the main geographic,
ethnic, linguistic, demographic and religious characteristics of the
country and its population.

(b) General political structure

This section should briefly describe the political history and frame-
work, the type of government and the organization of the executive,
legislative and judicial organs.

(c) Economic, social and cultural characteristics

This section should include information on such indicators as gross
national product (GNP), per capita income, functional distribution of
income (i.e., relation of labour/capital income proportion in the public
and private sectors of economy), rate of inflation, balances of trade
and payment, external debt, rate of unemployment and literacy rate.

(d) General legal framework within which human rights
are protected

This section should include information on:

— Which judicial, administrative or other competent authorities have
jurisdiction affecting human rights;
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i -
— What remedies are available to an individual who claims that any
of his/her rights have been violated; and what systems of compen-

sation exist for victims; 54|

— Whether any of the rights referred to in the various conventions
are protected either in the Constitution or by separate legislation
and, if so, whether provisions exist in the Constitution or such
specific legislation for derogations and under what circumstances;

— Whether the provisions of the i vgg‘%.ﬁ iﬁd?ein'ationa! human rights
instruments can be inuo{ed before, and directly enforced by, the
course, other tribunals or administrative authorities or whether
they have to be transformed into internal laws or administrative
requlations in order to be enforced by the authorities concerned.

Information and publicity concerning the Covenant on Economic, 2y
Social and Cultural Rights and the country’s reports to the Committee P

(a) In what manner and to what extent has the text of the Covenant been
disseminated? Has it been translated into local languages and how ;,‘-lf
have copies of such translations been distributed? Is assistance from
the United Nations required in this regard (if so, please specify)?

(b) What government agencies prepared the report? Were inputs sought .
or received from any sources other than from the Government? Gl )

(c) How widely available is the report at the domestic level? Has its
content been the subject of public debate?

aly

X
hew
=

Legal status and specific implementation of the Covenant on Economic,
Social and Cultural Rights

(In so far as not fully dealt with under section 1 (d) above.)

(a) In what manner has the right to self-determination been imple-
mented? A%,

(b) What is the status of the Covenant in domestic law? Are any of the
rights contained in the Covenant directly applicable by courts and
g ? . . . .
other authorities? Give details of such application. A 5 4Pl o A,

(c) Which of the rights stipulated in the Covenant are recognized in the
Constitution or other legislation? Attach the texts of such provisions
and give details of their application by courts and other authorities.
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(d) Whic,jh. of fhe rights are specifically subject to non-discrimination
provisions in national law? Attach the text of such provisions.

(e) Has the ratification of the Covenant given rise to any modification of
the relevant domestic law?

(f)  To what extent and in what manner are non-nationals not guaranteed

A3 . : (ot §
91\5( \ v the rights recognized in the Covenant? What justification is there for
any difference?

4. The role of international cooperation i ] j
_ n in the implementation the C
on Economic Social and Cultural Rights ovenant

If your State participates in development cooperation, is any effort made

to ensur-e that.it is used, on a priority basis, to promote the realization of
economic, social and cultural rights?

Part Two of the Guidelines then deals, on an article-by-article basis, with each of th

sul?sta_ntive rights recognized in Articles 6 to 15 of the Covenant. (I;or the t:xt Of the
guidelines, see under the relevant articles in section (c) below: “Reportin oo the
subs-tantive provisions”). There are four matters to which the Committge hasgr:littn h g
par.tlcufar importance in relation to reporting on these articles. The first is that ma":ct ,

Whlf:h have bgen adequately dealt with under arrangements for reporting to other Uanigg
Nahons agencies or other human rights treaty bodies need not necessarily be treated agai

in extenso in reports required under the Covenant. Detailed cross-referencing t gthm
relevant reports and, if appropriate, comments on the outcome of ggnsideratiog o?th Gtz
report may be sufficient This is designed to reduce the burden of having to report 05:1

virtually identical issues to a number of different bodi i i
Ale T o) fhe Gt ren ies and accords with the provision of

Text of Article 17(3)

th?re relevant information has previously been furnished to the United
Nations or to any specialized agency by any State Party to the present
Covenant, it will not be necessary to reproduce that information, but a
precise reference to the information so furnished will suffice. ,

By the same token, this arrangement does not in any way preclude a matter on which

report has been submitted to another appropriate body from being taken up and exami ez

in detall'by the Committee. Various elements — such as the passage of time, the availr!]llal:;'

olt ;ew information, a perceived difference in approach between the relévant proiisli:g

oC e ('l'ovexzant. and that of another- instrument, or a particular interest in an issue by the
ommittee — might lead the Committee to undertake such an examination.
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The second matter to which tne Committee has attached particular importance is the

need to report not only on relevant factors but also on any _difficulties encountered in_
securing realization of the rights recognized in the Covenant. The guidelines emphasize

that this requires a detailed description not only of the legal and administrative situation

but also of the de facto situation. Negative developments, frustrated aspirations and other

difficulties should be reported upon, in addition to information on positive developments.

Indeed, the Committee has tended to look much more favourably upon reports which are

frank and recognize shortcomings in performance or achievement than on reports which

identify only items of ‘good news’.

The third matter is the provision of appropriate statistics, wherever available. If they are
not available the Committee should also be informed of that fact. The Committee has
noted that such information should be presented in context so as to provide an indication
of both the progress already achieved as well as of the goals which have yet to be achieved.

The fourth matter concerns the identification of appropriate benchmarks in relation to
specific rights. The purpose of such benchmarks, to be set by each State Party in relation
to rights such as the rights to work, health, housing, food and education, is to provide a
basis upon which the progress made in each country can be assessed both by the people
of the country concerned and by the Committee.

In order to promote a better understanding of the various provisions of the Covenant, the
Committee has developed two approaches, of which reporting officers, in particular,
should be aware. The first is the adoption, from time to time, of General Comments.
The purposes of these comments, which are in most respects comparable to the purposes
served by those adopted by the Human Rights Committee, are discussed further below.
The second is the general discussion that the Committee seeks to hold at each of its
sessions, in which it focuses on a particular right, such as the right to food, or the right
to housing, or some other specific matter. These discussions are reported upon in the
Committee’s reports and are intended to shed light on some of the issues that arise in
considering the requirements associated with specific provisions of the Covenant. They
provide an opportunity for wide-ranging expert inputs to be made into the work of the
Committee and often constitute the starting point for the drafting of a General Comment.
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(c) Reporting on the substantive provisions

ARTICLE 1

Text of Article 1

1. All peoples have the right of self-determination. By virtue of that right
they freely determine their political status and freely pursue their
economic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural
wealth and resources without prejudice to any obligations arising out
of international economic co-operation, based upon the principle of
mutual benefit, and international law. In no case may a people be
deprived of its own means of subsistence.

3. The States Parties to the present Covenant, including those having
responsibility for the administration of Non-Self-Governing and Trust
Territories, shall promote the realization of the right of self-determi-
nation, and shall respect that right, in conformity with the provisions
of the Charter of the United Nations.

Commentary

This article is identical to Article 1 of the ICCPR. Thus, if a detailed report on it is presented
to the Human Rights Committee by a State Party, reference to that report should be
made. States Parties which have not ratified the ICCPR will need to report on this right
and, in that regard, might take account of the issues identified in General Comment No.
12(21) on Article 1 of the ICCPR (see Professor Pocar’s chapter in this Manual).

At the same time, however, it should be noted that the right to self-determination, as
stated in this article, encompasses not o@liﬁcalsg__;eff-d_gtgrminaﬁon but also the r;ght
to “freely pursue... economic, social and cultural development”. Similarly, Article 1(2)
expressly prohibits the deprivation of a Eém of subsistence. These
provisions may have a particular significance in the contex?‘(‘)‘fhtﬁéﬂ(_for@ﬁgﬁt—;ld, to the
extent that they are not adequately dealt with in reporting under the other Covenant
should clearly be addressed in reports under the ICESCR. '
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ARTICLE 2

Text of Article 2

1.

Each State Party to the present Covenant undertakes to take steps,
individually and through international assistance and co-operation,
especially economic and technical, to the maximum of its available
resources, with a view to achieving progressively the full realization
of the rights recognized in the present Covenant by all appropriate
means, including particularly the adoption of legislative measures.

The States Parties to the present Covenant undertake to guarantee
that the rights enunciated in the present Covenant will be exercised
without discrimination of any kind as to race, colour, sex, language,
religion, political or other opinion, national or social origin, property,
birth or other status.

Developing countries, with due regard to human rights and their
national economy, may determine to what extent they would guar-
antee the economic rights recognized in the present Covenant to
non-nationals.

Text of General Comment No. 3 (1990)

The nature of States Parties’ obligations (Article 2, Paragraph 1)

1.

Article 2 is of particular importance to a full understanding of the
Covenant and must be seen as being a dynamic relationship with all
of the other provisions of the Covenant. It describes the nature of the
general legal obligations undertaken by States Parties to the Cove-
nant. Those obligations include both what may be termed (following
the work of the International Law Commission) obligations of conduct
and obligations of result. While great emphasis has sometimes been
placed on the difference between the formulations used in this
provision and that contained in the equivalent Article 2 of the
Covenant on Civil and Political Rights, it is not always recognized
that there are also significant similarities. In particular, while the
Covenant provides for progressive realization and acknowledges the
constraints due to the limits of available resources, it also imposes
various obligations which are of immediate effect. Of these, two are
of particular importance in understanding the precise nature of States
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Farties’ obligations. One of these ... is the “undertaking to guarantee”
that relevant rights “will be exercised without discrimination...”.

The other is the undertaking in Article 2(1) “to take steps”, which in
itself, is not qualified or limited by other considerations., The full
meaning of the phrase can also be gauged by noting some of the
different language versions. In English the undertaking is “to take
ste,r.zs”, in French it is “to act” (“s’engager a agir”) and in Spanish it is
to “adopt measures” (“a adoptar medidas”). Thus while the full
realization of the relevant rights may be achieved progressively, steps
towards that goal must be taken within a reasonably short tim; after
the Covenant’s entry into force for the States concerned. Such steps
should be deliberate, concrete and targeted as clearly as possible
towards meeting the obligations recognized in the Covenant.

The means which should be used in order to satisfy the obligation to
:.‘.ake steps are stated in Article 2(1) to be “all appropriate means

including particularly the adoption of legislative measures”. The;
Committee recognizes that in many instances legislation is highly
desirable and in some cases may even be indispensable. For example

it may be difficult to combat discrimination effectively in the absena;
of a sound legislative foundation for the necessary measures. In fields
such as health, the protection of children and mothers, and education

as well as in respect of the matters dealt with in Articles 6 to 9’
legislation may also be an indispensable element for many purposesi

The Committee notes that States Parties have generally been consci-
entious in detailing at least some of the legislative measures that they
have taken in this regard. It wishes to emphasize, however, that the
adoption of legislative measures, as specifically foresee;n by the
Covenant, is by no means exhaustive of the obligations of States
Parties. Rather, the phrase “by all appropriate means” must be given
1:ts full and natural meaning. While each State Party must decide for
itself which means are the most appropriate under the circumstances
with respect to each of the rights, the “appropriateness” of the means
chosen will not always be self-evident. It is therefore desirable that
States Parties’ reports should indicate not only the measures that
have been taken but also the basis on which they are considered to
be the most “appropriate” under the circumstances. However, the
ultimate determination as to whether all appropriate measures ,haue
been taken remains for the Committee to make.
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Among the measures which might be considered appropriate, in
addition to legislation, is the provision of judicial remedies with
respect to rights which may, in accordance with the national legal
system, be considered justifiable. The Committee notes, for example,
that the enjoyment of the rights recognized, without discrimina-
tion, will often be appropriately promoted, in part, through the
provision of judicial or other effective remedies. Indeed, those States
Parties which are also parties to the International Covenant on Civil
and Political Rights are already obligated (by virtue of Articles 2(1),
2(3), 3 and 26 of that Covenant) to ensure that any person whose
rights or freedoms (including the right to equality and non-discrimi-
nation) recognized in that Covenant are violated, “shall have an
effective remedy” (Article 2(3)(a)). In addition, there are a number of
other prouvisions, including Articles 3, 7(a)(i), 8, 10(3), 13(2)(a), 13(3),
13(4) and 15(3) which would seem to be capable of immediate
application by judicial and other organs in many national legal
systems. Any suggestion that the provisions indicated are inherently
non-self-executing would seem to be difficult to sustain.

Where specific policies aimed directly at the realization of the rights
recognized in the Covenant have been adopted in legislative form,
the Committee would wish to be informed, inter alia, as to whether
such laws create any right of action on behalf of individuals or groups
who feel that their rights are not being fully realized. In cases where
constitutional recognition has been accorded to specific economic,
social and cultural rights, or where the provisions of the Covenant
have been incorporated directly into national law, the Committee
would also wish to receive specific information as to any instances in
which existing constitutional provisions relating to economic, social
and cultural rights have been weakened or significantly changed.

Other measures which may also be considered “appropriate” for the
purposes of Article 2(1) include, but are not limited to, administrative,
financial, educational and social measures.

The Committee notes that the undertaking “to take steps... by all
appropriate means including particularly the adoption of legislative
measures” neither requires nor precludes any particular form of
government or economic system being used as the vehicle for the
steps in question, provided only that it is democratic and that all
human rights are thereby respected. Thus, in terms of political and
economic systems the Covenant is neutral and its principles cannot
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10.

accurately be described as being predicated exclusively upon the need
for, or the desirability of, a socialist or capitalist system, or a mixed,
centrally planned, or laissez-faire economy, or upon any other par-
ticular approach. In this regard, the Committee reaffirms that the
rights recognized in the Covenant are susceptible of realization within
the context of a wide variety of economic and political systems,
provided only that the interdependence and indivisibility of the two
sets of human rights, as affirmed inter alia in the preamble to the
Covenant, is recognized and reflected in the system in question. The
Committee also notes the relevance in this regard of other human
rights and in particular the right to development.

The principal obligation of result reflected in Article 2(1) is to take
steps “with a view to achieving progressively the full realization of the
rights recognized” in the Covenant. The term “progressive realiza-
tion” is often used to describe the intent of this phrase. The concept
of progressive realization constitutes a recognition of the fact that full
realization of all economic, social and cultural rights will generally
not be able to be achieved in a short period of time. In this sense, the
obligation differs significantly from that contained in Article 2 of the
Covenant on Civil and Political Rights which embodies an immediate
obligation to respect and ensure all of the relevant rights. Neverthe-
less, the fact that realization over time, or in other words progres-
sively, is foreseen under the Covenant should not be misinterpreted
as depriving the obligation of all meaningful content. It is on the one
hand a necessary flexibility device, reflecting the realities of the real
world and the difficulties involved for any country in ensuring full
realization of economic social and cultural rights. On the other hand,
the phrase must be read in the light of the overall objective, indeed
the raison d’étre of the Covenant which is to establish clear obligations
for States Parties in respect of the full realization of the rights in
question. It thus imposes an obligation to move as expeditiously and
effectively as possible towards that goal. Moreover, any deliberately
retrogressive measures in that regard would require the most careful
consideration and would need to be fully justified by reference to the
totality of the rights provided for in the Covenant and in the context
of the full use of the maximum available resources.

On the basis of the extensive experience gained by the Committee,
as well as by the body that preceded it, over a period of more than a
decade of examining States Parties’ reports, the Committee is of the
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view that a minimum core obligation to ensure the satisfaction of, at
the very least, minimum essential levels of each of the rights is
incumbent upon every State Party. Thus, for example, a State Party
in which any significant number of individuals is deprived of essential
foodstuffs, of essential primqry health care, of basic shelter and
housing, or of the most basic forms of education is, prima facie, failing
to discharge its obligations under the Covenant. If the Covenant were
to be read in such a way as not to establish such a minimum core
obligation, it would be largely deprived of its raison d’étre. By the
same token, it must be noted that any assessment as to whether a
State has discharged its minimum core obligation must also take
account of resource constraints applying within the country con-
cerned. Article 2(1) obligates each State Party to take the necessary
steps “to the maximum of its available resources” in order for a State
Party to be able to attribute its failure to meet even its minimum core
obligations to a lack of available resources, it must demonstrate that
every effort has been made to use all resources that are at its
disposition in an effort to satisfy, as a matter of priority, those
minimum obligations.

The Committee wishes to emphasize, however, that even where the
available resources are demonstrably inadequate, the obligation re-
mains for a State Party to strive to ensure the widest possible
enjoyment of the relevant rights under the prevailing circumstances.
Moreover, the obligations to monitor the extent of the realization, or
more especially of the non-realization, of economic, social and cul-
tural rights, and to devise strategies and programmes for their
promotion, are not in any way eliminated as a result of resource
constraints. The Committee has already dealt with these issues in its
General Comment No. 1. '

Similarly, the Committee underlines the fact that even in times of
severe resources constraints whether caused by a process of adjust-
ment, of economic recession, or by other factors, the vulnerable
members of society can and indeed must be protected by the adoption
of relatively low-cost targeted programmes. In support of this ap-
proach the Committee takes note of the analysis prepared by UNICEF
under the title of Adjustment With a Human Face: Protecting the
Vulnerable and Promoting Growth, the analysis by the United Nations
Development Programme in its Human Development Report 1990
and the analysis by the World Bank in the World Development Report
1990.
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13. A final element of Article 2(1), to which attention must be drawn, is

14.

that the undertaking given by all States Parties is “to take steps
individually and through international assistance and cooperatign'
especially economic and technical...”. The Committee notes that tht;
phrase “to the maximum of its available resources” was intended b

the drafters of the Covenant to refer to both the resources existiny
within a State and those available from the international ccnrrlmum'tg
through international cooperation and assistance. Moreover, thg
essential role of such cooperation in facilitating the full realizati:m of
the relevant rights is further underlined by the specific provisions
contained in Articles 11, 15, 22 and 23. With respect to Article 22

the Committee has already drawn attention, in General Commen;
No. 2, to some of the opportunities and responsibilities that exist in
relation to international cooperation. Article 23 also specificall

identifies “the furnishing of technical assistance” as well as othe!:

actr.vities, as being among the means of “international action for the
achievement of the rights recognized...”.

The Committee wishes to emphasize that in accordance with Articles
55 and 56 of the United Nations Charter, with well-established
principles of international law, and with the provisions of the Cove-
nant itself, international cooperation for development and thus for
the realization of economic, social and cultural rights is an obligation
?f all States. It is particularly incumbent upon those States which are
in a position to assist others in this regard. The Committee notes in
particular the importance of the Declaration on the Right to Devel-
opment and the need for States Parties to take full account of all of
the principles recognized therein. It emphasized that, in the absence
of an active programme of international assistance and cooperation
on the part of all those States that are in a position to undertake one

the full realization of economic, social and cultural rights will remair;
an unfulfilled aspiration in many countries. In this respect, the
Committee also recalls the terms of its General Comment No. ’2

HUMANIRIGHT

— REPORTING ———————

Human rights reporting under six major international human rights instruments

79

Excerpts* from text of General Comment No. 5 (1994)

Persons with disabilities

1.

13.

14.

MEANS OF IMPLEMENTATION

The methods to be used by States Parties in seeking to implement
their obligations under the Covenant towards persons with disabilities
are essentially the same as those available in relation to other
obligations (see General Comment No. 1, 1989). They include the
need to ascertain, through regular monitoring, the nature and scope
of the problems existing within the State; the need to adopt appro-
priately tailored policies and programmes to respond to the require-
ments thus identified; the need to legislate where necessary and to
eliminate any existing discriminatory legislation; and the need to
make appropriate budgetary provisions or, where necessary, seek
international cooperation and assistance. In the latter respect, inter-
national cooperation in accordance with Articles 22 and 23 of the
Covenant is likely to be a particularly important element in enabling
some developing countries to fulfil their obligations under the Cove-

nant.

In addition, it has been consistently acknowledged by the interna-
tional community that policy-making and programme implementa-
tion in this area should be undertaken on the basis of close
consultation with, and involvement of, representative groups of the
persons concerned. For this reason, the Standard Rules recommend
that everything possible be done to facilitate the establishment of
national coordinating committees, or similar bodies, to serve as a
national focal point on disability matters. In doing so, Governments
should take account of the 1990 Guidelines for the Establishment
and Development of National Coordinating Committees on Disability

or Similar Bodies.

* The remaining parts of the General Comment are included below in relation to each of the specific articles to which

they refer.
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18. Because appropriate measures need to be taken to undo existing
discrimination and to establish equitable opportunities for persons
with disabilities, such actions should not be considered discriminatory
in the sense of Article 2(2) of the International Covenant on Eco-
nomic, Social and Cultural Rights as long as they are based on the

| lll. THE OBLIGATION TO ELIMINATL: DISCRIMINATION ON THE GROUNDS

OF DISABILITY

15. Bothde jure and de facto discrimination against persons with disabili-

ties have a long history and take various forms. They range from
invidious discrimination, such as the denial of educational opportu-
nities, to more “subtle” forms of discrimination such as segregation
and isolation achieved through the imposition of physical and social
barriers. For the purposes of the Covenant, “disability-based discrimi-
nation” may be defined as including any distinction, exclusion

restriction or preference, or denial of reasonable accommodatfor;
based on disability which has the effect of nullifying or impairing the
recognition, enjoyment or exercise of economic, social or cultural
rights. Through neglect, ignorance, prejudice and false assumptions

as well as through exclusion, distinction or separation, persons wit};
disabilities have very often been prevented from exercising their

principle of equality and are employed only to the extent necessary

to achieve that objective.

Excerpts* from text of General Comment No. 6 (1995)

The economic, social and cultural rights of older persons

3.

The rights of older persons in relation to the International Covenant

on Economic, Social and Cultural Rights

economic, social i .
without disabiliti orT;uftura! nghts. on‘ fm equal basis with persons 9. The terminology used to describe older persons varies considerably,
. particu!ar;es. eeff.ects ofdfsabrfrty-based discrimination have even in international documents. It includes: “older persons”, “the
housing, trans gr:euel;f m!, t:_!e fields of education, employment, aged”, “the elderly”, “the third age”, “the ageing” and, to denote
seruices, port, cultural life, and access to public places and persons more than 80 years of age, “the fourth age”. The Committee
opted for “older persons” (in French, personnes dgées; in Spanish,
16. Despite some progress in terms of legislation over the past decade p.ersonas mayores), the term employed in G.em?ral Asser:nbly res?lu-
the legal situation of persons with disabilities remains precari I . tions 47/5 and 48/98. According to the practice in the United Nations
order to remedy past and present discrimination, and tf), et lofust. o statistical services, these terms cover persons aged 60 and above
discrimination, comprehensi g G - er. deure (Eurostat, the statistical service of the European Union, considers
, prehensive anti-discrimination legislation in rela-
tion to disability would seem to be indispensable in virtually all Stat “older persons” to mean persons aged 65 or above, since 65 is the
, A es ) :
P-artte‘s. S‘UC}.] legislation should not only provide persons with disabili- mo.st commo.n age of retirement and the trend is towards later
ties wc;th judicial remedies as far as possible and appropriate, but also refipement shil)
provide for social-polic ; ’ ;
e s ;’n in&;ep:ﬁ‘:g;mmfesd wh:ch. enable persons with 10. The International Covenant on Economic, Social and Cultural Rights
life. o , self-determined and independent does not contain any explicit reference to the rights of older persons,
although Article 9 dealing with “the right of everyone to social
17. Anti-discrimination measures should be based on the principle of security, including social insurance”, implicitly recognizes the right
to old-age benefits. Nevertheless, in view of the fact that the Cove-

equal rights for persons with disabilities and the non-disabled, which

in the words of the World Programme of Action concerning Iiisab!ec;'
Persons, “implies that the needs of each and every individual are of
equal importance, that these needs must be made the basis for the
planning of societies, and that all resources must be employed in such
a way as to ensure, for every individual, equal opportunity for
participation. Disability policies should ensure the access of [persons
with disabilities] to all community services”.

nant’s provisions apply fully to all members of society, it is clear that
older persons are entitled to enjoy the full range of rights recognized
in the Covenant. This approach is also fully reflected in the Vienna

* The remaining parts of the General Comment are included below in relation to each of the specific articles to which

they refer.
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11.

12.

13.

14.

Intemati.ona! Plan of Action on Ageing. Moreover, in so far as respect
for the rights of older persons requires special measures to be taken

z-énother important issue is whether discrimination on the basis of a

is prohibited by the Covenant. Neither the Covenant nor the Universief
Declaration of Human Rights refers explicitly to age as one of th
p'rohibited grounds. Rather than being seen as an intentional exchﬁ
sion, t-his omission is probably best explained by the fact that, when
these instruments were adopted, the problem of demographic,c: ein
was not as evident or as pressing as it is now. e

This -is not determinative of the matter, however, since the prohibition
of discrimination on the grounds of “other status” could be inter-
preted as applying to age. The Committee notes that while it may not
%;et be possible to conclude that discrimination on the grounds os_; ao

!.S comprehensively prohibited by the Covenant, the range of matte%-e
11-1 {*elation to which such discrimination can be accepted is uerS
hmtt'ed. Moreover, it must be emphasized that the unacceptablenesy
of c%rscrimination against older persons is underlined in many inters-
national policy documents and is confirmed in the legislation of the
vast .majority of States. In the few areas in which discrimination
continues to be tolerated, such as in relation to mandatory retirement
ag,.es.or access to tertiary education, there is a clear trend towards the
elimination of such barriers. The Committee is of the view that States

Parties should seek to expedi ,
pedite this trend
possible. to the greatest extent

{Qccordingly, the Committee on Economic, Social and Cultural Right
is of the view that States Parties to the Covenant are obligated tog ;
particular attention to promoting and protecting the economic sc:‘f:)fu}r
and cultural rights of older persons. The Committee’s own rofe: in t;i?s
regard is rendered all the more important by the fact that, unlike th
case of other population groups such as women and c,hifdren n‘3
c?mprehensive international convention yet exists in relation to, thz
rights of older persons and no binding supervisory arrangement
attach to the various sets of United Nations principles in this are: )

:By the end of its thirteenth session, the Committee and, before that
its predecessor, the Sessional Working Group of Governmental Ex,-
perts, had examined 144 initial reports, 70 second periodic reports
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4.

15.

and 20 initial and periodic global reports on Articles 1 to 15. This
examination made it possible to identify many of the problems that
may be encountered in implementing the Covenant ina considerable
number of States Parties that represent all the regions of the world
and have different political, socio-economic and cultural systems. The
reports examined to date have not provided any information in a
systematic way on the situation of older persons with regard to
compliance with the Covenant, apart from information, of varying
completeness, on the implementation of Article 9 relating to the right

to social security.

In 1993, the Committee devoted a day of general discussion to this
issue in order to plan its future activity in this area. Moreover, it has,
at recent sessions, begun to attach substantially more importance to
information on the rights of older persons and its questioning has
elicited some very valuable information in some instances. Neverthe-
less, the Committee notes that the great majority of States Parties’
reports continue to make little reference to this important issue. It
therefore wishes to indicate that, in future, it will insist that the
situation of older persons in relation to each of the rights recognized
in the Covenant should be adequately addressed in all reports. The
remainder of this General Comment identifies the specific issues

which are relevant in this regard.

General obligations of States Parties

16. Older persons as a group dre as heterogeneous and varied as the rest

of the population and their situation depends on a country’s economic
and social situation, on demographic, environmental, cultural, and
employment factors and, at the individual level, on the family
situation, the level of education, the urban or rural environment and

the occupation of workers and retirees.

17. Side by side with older persons who are in good health and whose

financial situation is acceptable, there are many who do not have
adequate means of support, even in developed countries, and who
feature prominently among the most vulnerable, marginal and un-
protected groups. In times of recession and of restructuring of the
economy, older persons are particularly at risk. As the Committee
has previously stressed (General Comment No. 3 (1990), Para. 12),
even in times of severe resource constraints, States Parties have the
duty to protect the vulnerable members of society.
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18. The methods that States Parties use to fulfil the obligations they have
assumed under the Covenant in respect of older persons will be
basically the same as those for the fulfilment of other obligations
(see General Comment No. 1 (1989)). They include the need to
determine the nature and scope of problems within a State through
regular monitoring, the need to adopt properly designed policies and
programmes to meet requirements, the need to enact legislation when
necessary and to eliminate any discriminatory legislation and the
need to ensure the relevant budget support or, as appropriate, to
request international cooperation. In the latter connection, inte;na-
tional cooperation in accordance with Articles 22 and 23 of the
Covenant may be a particularly important way of enabling some
developing countries to fulfil their obligations under the Covenant.

19. In this context, attention may be drawn to Global target No. 1
adopted by the General Assembly in 1992, which calls for.the;
establishment of national support infrastructures to promote policies
and programmes on ageing in national and international develop-
ment plans and programmes. In this regard, the Committee notes
that one of the United Nations Principles for Older Persons which
Governments were encouraged to incorporate into their national

programmes is that older persons should be able to form movements
or associations of older persons.

Commentary

The provi.sio.ns of this article are probably the most complex in the entire Covenant. They
are of major importance since they spell out the nature of the general obligation incumbent

upon all States Parties with respect to each and
every one of the sub i igati
recognized in the Covenant. i it

{9& number of features of Article 2(1) deserve to be emphasized. The first is the time fr
1r-wolved. States Parties are required “to take steps... with a view to achieving pro im(f
swgly..." the various rights. This has sometimes led commentators to suggegt ]:hatg t‘;s
obligation is entirely open-ended and relates only to some unspecified future aspirationse
The ;ommiﬁee has indicated that this interpretation is entirely unwarranted. Several 01.‘
the rights (dealt with below) are of immediate application and the relevant fc::rmulation
Psed to express them indicate that the concept of progressive realization is not applicabl:
in -those cases. Most importantly, however, is the fact that the obligation “to take steps”
is 1t.self an immediate one. In other words, States Parties are required, no matter wflat
their resource or other constraints might be, to take, immediately, wh;ltever steps they
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can towards the achievement of the relevart objectives. At a minimum, this might involve
the drawing up of a detailed plan of action for the progressive achievement of the right.

The objective laid down in the Covenant is “full realization”, even though it may be
achieved progressively. States Parties are t}lus required to report on the progress they
have or have not made towards that goal.

One of the key elements distinguishing the ICESCR from its counterpart, the ICCPR, is
the reference in Article 2(1) to resource availability. The obligation to achieve progress
towards full realization applies “to the maximum of... available resources”. While budget-
ary questions are unquestionably matters for the State Party itself to determine, reports
should nevertheless indicate what constraints exist as a result of the unavailability of
resources and provide details of efforts that have been made to ensure respect for
subsistence rights for all at an absolute minimum. The phrase “its available resources”
refers to both the resources of the State Party itself and to those which are available to it
trom the international community “through international assistance and cooperation”. In
this respect it should be recalled that the Committee has specifically drawn attention, in
its General Comment No. 2 (1990), “to the important opportunity provided to States
Parties, in accordance with Article 22 of the Covenant, to identify in their reports any
particular needs they might have for technical assistance or development co-operation”.

The type of steps that a State Party should take in order to satisfy its obligations under
the Covenant is a matter for the Government to determine in the light of all the relevant
circumstances. The basic obligation is to take steps “by all appropriate means”. These
might include constitutional, legislative, administrative, judicial, economic, social, or
educational measures or a combination thereof. While the article indicates that “the
adoption of legislative measures” should clearly be considered, there is no obligation to
legislate except in cases where existing legislation is contrary to the letter or spirit of the
Covenant or where legislation appears to be an indispensable step in the process of
implementation. To date, the Committee has placed considerable emphasis upon practical
measures and has not attached particular importance to legislation, except perhaps in the
matter of non-discrimination. Although the provision of an effective remedy, and of judicial
remedies whenever appropriate, as required by Article 2(3) of the ICCPR, is not explicitly
stated to be necessary under the ICESCR, the Committee has shown a consistent interest
in ascertaining whether or not any of the rights recognized in the Covenant may be
vindicated in the courts. Such information should thus be provided as appropriate.

Article 2(2), which deals with non-discrimination, is one of the provisions of the Covenant
that is not subject to the regime of progressive realization referred to in Article 2(1).
Instead, the undertaking in Article 2(2) is to “guarantee” non-discrimination on all of the
grounds listed. Moreover, the grounds specified are not exhaustive since the provision
also prohibits discrimination as to * other status”. While the Committee has not undertaken
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gy si:;teml;ntic exartrll]ination of the different types of discrimination that might be covered
e phrase “other status” it has attached i i
y the | particular importance to eff imi
discrimination against ith disabiliti e i
persons with disabilities and against old

has used the terminology and definiti i R
itions that are widely accepted within th

of the United Nations. Intwo s AN e

. eparate General Comments it has indicated th i
with the Covenant requires extensive m I
easures to be taken for th

States Parties should include in thei i ool '

eir reports information on the measures tak
e en and th
problems persisting in these areas. It may be noted that General Recommendation Noe

18 (Tenth Session, 1991) ado .
: ’ pted by the Committ T—— i Wi
against Women also deals with “disabled women “"39 % the Eminafion ot Disedaitoation

Lnoitt:s Gﬂiztexsg tﬁc;glmént erl. 25(51‘2994) dealing with persons with disabilities, the Committee
e Gene mbly and the Commission on Hum R',
upon it to monitor the compliance of States Parti i bl Sl
: ies with their obligation to th
enjoyment of the relevant rights by ith disabiliti L
' persons with disabilities. It notes, h
little attention has so far been gi is i i . o R
given to this issue in States’ reports. Th
not refer explicitly to persons with disabiliti i i |
ities but since its provisi I
members of society, this group is clearl iti o
, y covered. In addition, the Committ
most recent international human rights instrum ; Tt
. : ents do address this grou ifi
Lt?i mclucl!e the Cor:ver?tlcm on the Rights of the Child (art. 23); the gfric:nsgﬁzlrth:f ];5:1
an and Peoples’ Rights (art. 18(4)); and the Additional Protocol to the American

Convention on Human Rights i i
g ghts in the Area of Economic, Social and Cultural Rights

EIS: t:aey Efjufi;il;'liiﬁon, fthg Committee follows the approach adopted in the Standard Rules
on of Opportunities for Persons with Disabiliti
Assembly in 1993 which extend t P aone by e Ganetal
o all persons “disabled by physical, i
S : % physical, intellectual or
impairment, medical conditions or mental illn i iyt
: ess. Such impairments, conditi
ll.lne's?es may be permanent or transitory in nature.” The General Com(:: 1";03 el
significantly upon the consensus reflected in the Standard Rules i

Lr; ;il;l;ng;::] :ZS ﬁj:' astspte}a::lal tre:':xtment is necessary, States Parties are required to take
i % g 0 :j, o the maxm.lum extent of their available resources, to enable such
=i e CovercoTe ;ny.dlsadvantage.s, in terms of the enjoyment of the rights
st s zglemf ,th owing from their disability. Moreover, the requirement
i ) o e-Co“venant that the rights “enunciated... will be exercised
u 15tfnnunatxon of any kind” based on certain specified grounds “or oth i
clearly applies to discrimination on the grounds of disability s

Th ; !

ﬁgitfz?lﬂr:;ttgee notes.l’;}?at Whl:j ﬂ:ie means chosen to promote the full realization of the
roup will inevitably differ significantly from one co

: ' . : : untry to another, the

is no country in which a major policy and programme effort is not required. Bozﬁ
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developed and developing countries are thus required to take appropriate measures. This
begins with an obligation to abstain from taking measures which might have a negative
impact on persons with disabilities. It also covers an obligation to take positive action to
reduce structural disadvantages and to give appropriate preferential treatment to people
with disabilities. The Committee notes that this almost invariably means that additional
resources will need to be made available for this purpose and that a wide range of specially
tailored measures will be required. The General Comment also suggests that States Parties
are obliged to ensure that not only the public sphere but also the private sphere are, within
appropriate limits, subject to regulation to ensure the equitable treatment of persons with
disabilities. Privatization of services and facilities thus does not eliminate the obligations

of governments.

In its General Comment No. 6 (1995) dealing with the economic, social and cultural rights
of older persons, the Committee takes note of the extent of the phenomenon of ageing
of the world’s population and details the specific measures to be taken to ensure the rights

of that group.

While the word “discrimination” is not defined in the Covenant, its meaning may be
ascertained by reference to the usage developed in the context of other international
human rights treaties. For that purpose, the relevant provisions include Article 2(1) of the
ICCPR (see Human Rights Committee General Comment 18(37), reproduced in the
section of this Manual dealing with Article 26 of the ICCPR), Article 1 of the ICERD and
Article 1 of the CEDAW. In the light of those provisions, “discrimination” for the purposes
of the Covenant may be understood to cover any distinction, exclusion, restriction or
preference which is based on any ground such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status, and
which has the purpose or effect of nullifying or impairing the recognition, enjoyment or
exercise by all persons, on an equal footing, of all of the rights set forth in the Covenant.

Measures of affirmative action taken with a view to eliminating discrimination do not
contravene the Covenant. This issue is dealt with in connection with Article 3 below.

While it is for each State Party itself to determine which measures are appropriate in order
to implement this guarantee, the Committee assumes that more than legislation is required
to achieve this objective. Thus States Parties’ reports should indicate not only the
constitutional, legislative and administrative measures that have been adopted but also the
appropriate policy measures that have been undertaken. The Committee has also
consistently requested States Parties to inform it of any problems of discrimination that
may still exist and which may be practised by public authorities, by the community at large,

or by private persons or bodies.
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Relat_ed articles of other international instruments deal with non-discriraination and
;‘Elzu)al::dbt;’for;a xe law. Thus, when assembling information on the issues raised in Articlt:gs
csisting info?mat:) Coveg:trvlt, reporting officers should consider the usefulness of any
R e n c:in9 1 icles 2(1), 3 and 26 of the ICCPR, Articles 2(1) and 5 of the
P 1;1 e ardan 5 _6 of the CEDAW, and Articles 2 and 23 among others of the
o th;a Commi?tee ;?tti :nEgl};; l: tta-\ken ?f Saefleral.Recommendation XIV (1993) adopted
then be cross-referenced in the r:plg:t znderciizl%icvr;r:;?iﬂon. Such information might

At ; ;
al;tl(lzle 2(3) c>fl the Covenant deals with possible limitations upon the rights of non-nation-
Th.is np?;?ieszirg ! 'Fhet :over;ant does not distinguish between nationals and non-nationals
n i1s the only exception in that regard and appli I 5 -
countries”, as understood in the context i s e e TR
] of United Nations activities Il
countries can only apply restrictions to “ ic ri i G
: economic rights” and may not d i
of either social or cultural ri i el i
ghts. Moreover, such restrictio I i
g ek ] ns can only be imposed with
ghts and must be shown to be indis bl
condition of the national econom s el
y. The fact that no State Party has justi
: : yet sought to justif
such measures in accordance with the Covenant may attest to the difficulty of doinjg soy

ARTICLE 3

Text of Article 3

;I;h}c;tStates Farties to the present Covenant undertake to ensure the equal
g:l of n-nen and women to the enjoyment of all economic, social and
cultural rights set forth in the present Covenant.

Excerpts* from text of General Comment No. 5 (1 994)

Persons with disabilities**

19. Pe.rsons with disabilities are sometimes treated as genderless hum
btlamgs. As a result, the double discrimination suffered by women wic:.‘:
d'lsabilities is often neglected. Despite frequent calls by the interna-
troonaf community for particular emphasis to be placed upon their
situation, very few efforts have been undertaken during the decad;
The neglect of women with disabilities is mentioned several times in-

.
The remaining parts of the General C
o i P ;
srtiles s which iy el mment are included elsewhere in this chapter in relation to each of the specific
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the report of the Secretary-General on the implementation of the
World Programme of Action. The Committee therefore urges States
Parties to address the situation of women with disabilities, with high
priority being given in future to the implementation of economic,
social and cultural rights-related programmes.

Excerpts* from text of General Comment No. 6 fl 995)

The economic, social and cuh‘urd.‘ rights of older persons

20. In accordance with Article 3 of the Covenant [...] the Committee
considers that States Parties should pay particular attention to older
women who, because they have spent all or part of their lives caring
for their families without engaging ina remunerated activity entitling
them to an old-age pension, and who are also not entitled to a widow’s
pension, are often in critical situations.

21. To deal with such situations and comply fully with Article 9 of the
Covenant and Paragraph 2 (h) of the Proclamation on Ageing, States
Parties should institute non-contributory old-age benefits or other
assistance for all persons, regardless of their sex, who find themselves
without resources on attaining an age specified in national legislation.
Given their greater life expectancy and the fact that it is more often
they who have no contributory pensions, women would be the

principal beneficiaries.

Commentary

This provision emphasizes the special importance attached to the obligation to ensure the

equal right of men and women to the enjoyment of all economic, social and cultural rights.

As with Article 2(2), the obligation to “onsure” this result is immediate and is not subject
to progressive achievement. The provision has been interpreted as requiring measures of
what may be termed a negative as well as a positive nature. While the former are designed
to eliminate instances of discrimination, the latter must be designed to promote the positive
enjoyment of equal rights. Such positive measures may include affirmative action designed
to diminish or eliminate conditions which cause or help to perpetuate discrimination
prohibited by the Covenant. As long as such action is needed to correct de facto
discrimination, it may be considered to constitute legitimate differentiation under the

Covenant.

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
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The positive measures needed in order to give effect to Article 3 require more than the
enactment of legislation. Thus reports should provide information as to the situation of
women in practice in regard to the enjoyment of all of the rights recognized in the
Covenant. In view of the very strong commitment made by the World Conference on
Human Rights in Vienna in 1993, to ensuring the equal status of women and full respect
for all of their human rights, it is of particular importance that States Parties to the
Covenant should provide focused and disaggregated information, including statistical and
other data, which shows not only the de jure but also the de facto status of girls and women

within each society. This applies in relation to each and every one of the substantive rights
contained in the Covenant.

ARTICLE 4

Text of Article 4

The States Parties to the present Covenant recognize that, in the en joyment
of those rights provided by the State in conformity with the present
Covenant, the State may subject such rights only to such limitations as are
determined by law only in so far as this may be compatible with the nature

?f these rights and solely for the purpose of promoting the general welfare
in a democratic society.

Commentary

Although Articles 5 and 8 of the Covenant also deal in part with the circumstances under
which limitations upon the enjoyment of economic, social and cultural rights may be
permissible, Article 4 is applicable to all of the rights recognized in the Covenant. Unlike
the ICCPR none of the rights are specifically stated to be non-derogable. Nevelitheless

fnhe specific requirements that must be met in order to justify the imposition of Iimitations:
in accordance with Article 4 will be difficult to satisfy in most cases.

Any limitations must, in the first place, be “determined by law” in accordance with the
appropriate national procedures and must not be arbitrary or unreasonable or retroactive
The limitations must also “be compatible with the nature” of these rights. Thus fo;f
example, a limitation which purported to prevent access to food by part of the popula;tion
u{ou%d be unlikely to be considered to be compatible with the basic concept of human
fixgr.n.ty on which the Covenant is grounded. Moreover, the limitation must be able to be
justified as being designed to promote “the general welfare in a democratic society” which
would not be the case, for example, if a limitation simply discriminated against one
segment of society in favour of another.
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States Parties should include in their reports full details of any limitations imposed, along
with information on the extent to which the requirements of Article 4 have been satisfied.
The duration of such limitations should always be kept to a minimum and reports should
contain information on that question. To date this provision has rarely, if ever, been

invoked by a reporting State Party.

ARTICLE 5

Text of Article 5

1. Nothing in the present Covenant may be interpreted as implying for
any State, group or person any right to engage in any activity or to
perform any act aimed at the destruction of any of the rights or
freedoms recognized herein, or at their limitation to a greater extent
than is provided for in the present Covenant.

2. No restriction upon or derogation from any of the fundamental
human rights recognized or existing in any country in virtue of law,
conventions, regulations or custom shall be admitted on the pretext
that the present Covenant does not recognize such rights or that it
recognizes them to a lesser extent.

Commentary

This article is identical to Article 5 of the ICCPR. It has the same significance in each of
the Covenants and it is therefore appropriate to refer here to the analysis provided by
Professor Pocar in his chapter on the ICCPR in this Manual with respect to the latter

provision.

This article is of a general nature and has a general scope. Paragraph 1 is aimed at
preventing any misinterpretations of any of the articles of the Covenant which might cause
the destruction or limitation of the rights and freedoms to an extent greater than allowed
by the Covenant itself. Paragraph 2 deals with possible conflicts that may arise between
the Covenant and other rules applicable in the State Party, whether such rules have been
adopted directly by the State Party or are the result of other international agreements.
The Covenant recognizes the priority of those provisions which provide the greatest

amount of protection.

To the extent that this article contains criteria for the interpretation of the provisions of
the Covenant, it does not require specific and separate implementation at the national
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‘evel, except for the fact that the criteria themselves must be valid under domestic law
regarding the application of any rule related to the scope of the Covenant.

Reporting should indicate how, in general, these criteria for interpretation become
applicable in the reporting State. Moreover, reports should refer to these criteria under
any article whose application may in practice lead to a misinterpretation of the article
itself, or to a conflict with domestic law in the sense indicated above. Again, as in the case
of Article 4 of the Covenant, the provisions of Article 5 have rarely, if ever, been invoked
by a reporting State Party.

ARTICLE 6

Text of Article 6

1. The States Parties to the present Covenant recognize the right to
work, which includes the right of everyone to the opportunity to gain
his living by work which he freely chooses or accepts, and will take
appropriate steps to safeguard this right.

2. The steps to be taken by a State Party to the present Covenant to
achieve the full realization of this right shall include technical and
vocational guidance and training programmes, policies and tech-
niques to achieve steady economic, social and cultural development
and full and productive employment under conditions safeguarding
fundamental political and economic freedoms to the individual.

Text of the guidelines on Article 6 of the Covenant

1. If your State is a party to any of the following conventions:

— International Labour Organization (ILO) Employment Policy Con-
vention, 1964 (No. 122)

— ILO Discrimination (Employment and Occupation) Convention,
1958 (No. 111)

— International Convention on the Elimination of All forms of Racial
Discrimination

— Convention of the Elimination of All Forms of Discrimination
against Women,

and has already submitted reports to the supervisory committee(s)
concerned which are relevant to the provisions of Article 6, you may
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wish to refer to the respective parts of those reports rather than repeat
the information here. However, all matters which arise under the
present Covenant and are not covered fully in those reports should
be dealt with in the present report.

(a) Please supply informatfon on the situation, level and trends of
employment, unemployment and underemployment in your
country, both in the aggregate and as they affect particular
categories of workers such as women, young persons, older
workers and disabled workers. Please compare the respective
situation 10 years ago and 5 years ago. Which persons, groups,
regions or areas do you consider particularly vulnerable or
disadvantaged with regard to unemployment?

(b) Please describe the principal policies pursued and measures
taken with a view to ensuring that there is work for all who are
available for and seeking work.

(c) Please indicate what measures have been adopted to ensure that
work is as productive as possible.

(d) Please indicate what measures have been adopted to ensure that
there is freedom of choice of employment and that conditions
of employment do not infringe upon fundamental political and
economic freedoms of the individual.

(e) Please describe the technical and vocational training pro-
grammes that exist in your country, and their effective operation
and their practical availability.

(f)  Please state whether particular difficulties have been encoun-
tered in attaining the objectives of full, productive and freely
chosen employment, and indicate how far these difficulties have
been overcome.

(a) Please indicate whether there exist in your country any distinc-
tions, exclusions, restrictions or preferences, be it in law or in
administrative practices or in practical relationships between
persons or groups of persons, made on the basis of race, colour,
sex, religion, political opinion, nationality or social origin, which
have the effect of nullifying or impairing the recognition, enjoy-
ment or exercise of equality of opportunity or treatment in
employment or occupation. What steps are taken to eliminate
such discrimination?
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(b) Please supply information on the actual situation in your coun-
try regarding vocational guidance and training, employment and
occupation of persons according to their race, colour, sex,
religion, and national origin.

(c) Please indicate the main cases in which a distinction, exclusion
or preference based on any of the above-named conditions is not
considered in your country as discrimination, owing to the
inherent requirements of a particular job. Please indicate any
difficulties in application, disputes or controversies which have
arisen in relation to such conditions.

4. Please indicate what part of the working population of your country
hold more than one full-time job in order to secure an adequate
standard of living for themselves and their families. Describe this
development over time.

5. In case of subsequent reports, give a short review of changes, if any,
in national legislation, court decisions, as well as administrative rules,
procedures and practices during the reporting period affecting the
right to work.

6. Please indicate the role of international assistance in the full realiza-
tion of the right enshrined in Article 6.

Excerpts* from text of General Comment No. § (1994)

Persons with disabilities™™

20. The field of employment is one in which disability-based discrimina-
tion has been prominent and persistent. In most countries the unem-
ployment rate among persons with disabilities is two to three times
higher than the unemployment rate for persons without disabilities.
Where persons with disabilities are employed, they are mostly en-
gaged in low-paid jobs with little social and legal security and are often
segregated from the mainstream of the labour market. The integra-
tion of persons with disabilities into the regular labour market should
be actively supported by States.

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.
** The footnotes contained in the full text of the General Comment have been omitted for present purposes. /
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21.

22.

23.

24.

The “right of everyone to the opportunity to gain his living by work
which he freely chooses or accepts” (art. 6(1)) is not realized where
the only real opportunity open to disabled workers is to work in
so-called “sheltered” facilities under substandard conditions. Ar-
rangements whereby persons with a certain category of disability are
effectively confined to certain occupations or to the production of
certain goods may violate this right. Similarly, in the light of Principle
13(3) of the Principles for the Protection of Persons with Mental
Iliness and for the Improvement of Mental Health Care, “therapeuti-
cal treatment” in institutions which amounts to forced labour is also
incompatible with the Covenant. In this regard, the prohibition on
forced labour contained in the International Covenant on Civil and
Political Rights is also of potential relevance.

According to the Standard Rules, persons with disabilities, whether
in rural or urban areas, must have equal opportunities for productive
and gainful employment in the labour market. For this to happen it
is particularly important that artificial barriers to integration in
general, and to employment in particular, be removed. As the Inter-
national Labour Organization has noted, it is very often the physical
barriers that society has erected in areas such as transport, housing
and the workplace which are then cited as the reason why persons
with disabilities cannot be employed. For example, as long as work-
places are designed and built in ways that make them inaccessible to
wheelchairs, employers will be able to “justify” their failure to employ
wheelchair users. Governments should also develop policies which
promote and regulate flexible and alternative work arrangements that
reasonably accommodate the needs of disabled workers.

Similarly, the failure of Governments to ensure that modes of trans-
portation are accessible to persons with disabilities greatly reduces
the chances of such persons finding suitable, integrated jobs, taking
advantage of educational and vocational training, or commuting to
facilities of all types. Indeed, the provision of access to appropriate
and, where necessary, specially tailored forms of transportation is
crucial to the realization by persons with disabilities of virtually all
the rights recognized in the Covenant.

The “technical and vocational guidance and training programmes”
required under Article 6(2) of the Covenant should reflect the needs
of all persons with disabilities, take place in integrated settings, and

HUMANIRIGAES

—  REPORTING —————




96 PART TWO

be planned and implemented with the full involvement of repre-
sentatives of persons with disabilities.

Excerpts* from text of General Comment No. é (1995)

The economic, social and cultural rights of older persons

22. Article 6 of the Covenant requires States Parties to take appropriate
steps to safeguard the right of everyone to the opportunity to gain a
living by work which is freely chosen or accepted. In this regard, the
Committee, bearing in mind that older workers who have not reached
retirement age often encounter problems in finding and keeping jobs,
stresses the need for measures to prevent discrimination on grounds
of age in employment and occupation.

r Commentary

The right to work is of fundamental importance not only for its own sake but also because
it can be the key to the enjoyment of many other rights for the individual concerned. This
article consists of two parts. The first deals with the right to work per se, while the second

focuses on various specific steps by which States Parties can contribute to the full
realization of the right.
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Information is also sought as to the general strategy that has been adopted in order to
improve the employment situation. Since the right to work may be negated in .the absence
of freedom to choose or accept work, information is requested as to legislatl.ve or ot-her
provisions designed to promote such freedom. Similarly, reports should provide detailed
information on any constraints that have bean placed upon the free movement of workers
from one job to another and from one location to. another. In this regard, Para'graph 1
emphasizes the need for a worker to enjoy freedom to choose or accept a job, and
Paragraph 2 emphasizes that Government policies and programmes should opef'atg L‘mder
conditions which safeguard fundamental political and economic freedoms to the individual.

Paragraph 2 identifies a number of specific steps which States Parties are required to take
with a view to promoting realization of the right to work. Thus, even where States rgport
the existence of significant levels of unemployment and underemployment a_nd attrlb}.xte
these problems to, for example, an intractable economic situation, detailed 11.1forr.nat10n
is still required as to the specific steps that have been taken to improve the 51tu.at10n. In
providing details on the steps that have been taken in accordance with the-e requirements
of Paragraph 2, reporting States should also indicate the extent to wk.uch these pro-
grammes and policies have been specifically designed to address the pam‘cular pr9blems
of groups subject to any form of discrimination or who are otherwise particularly
disadvantaged. In view of the importance attached by the Committee to measures to
eliminate and remedy any forms of discrimination, especially in relation to wome-n,
persons with disabilities, and older persons, and of the centrality of the rights dealt with

The reporting guidelines provide that States Parties to the Covenant that are also Parties in Article 6, these issues should be accorded particular attention in reporting on Article 6. I .
to ILO Conventions No. 122 of 1964 (the Employment Policy Convention) and No. 111 iz

of 1958 (the Discrimination (Employment and Occupation) Convention) need not submit
comprehensive reports on this article to the Committee. In such cases it is sufficient for
the State to refer the Committee to any comments made by the ILO Committee of Experts
on the Application of Conventions and Recommendations (hereinafter referred to as “the

ILO Committee of Experts”) in response to reports which have, or should have, been
submitted to the ILO by the Government.

In the case of a State Party to the Covenant which has not ratified ILO Convention No.
122, information is sought on levels of employment, unemployment and underemploy-
ment. In order to put such information into context, the figures should be disaggregated
according to categories such as women, young persons, older persons, those with
disabilities and, where applicable, members of minority groups and indigenous peoples;
and the persons, groups, regions or areas which are considered to be particularly
vulnerable or disadvantaged with respect to employment should be identified.

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific

articles to which they refer.
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ARTICLE 7

i 18
Text of Article 7 K

The States Parties to the present Covenant recognize the right of everyone
to the enjoyment of just and favourable conditions of work which ensure,

in particular:
(a) Remuneration which provides all workers, as @ minimum, with:

(i)  Fair wages and equal remuneration for work of equal value
without distinction of any kind, in particular women being
guaranteed conditions of work not inferior to those enjoyed by
men, with equal pay for equal work;

(ii) A decent living for themselves and their families in accordance
with the provisions of the present Covenant;
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(b) Safe and healthy working conditions;
(c) Equal opportunity for everyone to be promoted in his employment
to an appropriate higher level, subject to no considerations other than
those of seniority and competence;
(d) Rest, leisure and reasonable limitation of working hours and periodic

holidays with pay, as well as remuneration for public holidays.

Text of the guidelines on Article 7 of the Covenant

1.

If your State is a party to any of the following ILO Conventions:

— Minimum Wage-fixing Convention, 1970 (No. 131)

— Equal Remuneration Convention, 1951 (No. 100)

— Weekly Rest (Industry) Convention, 1921 (No. 14)

— Weekly Rest (Commerce and Offices) Convention, 1957 (No. 106)
— Holidays with Pay Convention (Revised), 1970 (No. 132)

— Labour Inspection Convention, 1947 (No. 81)

— Labour Inspection (Agriculture) Convention, 1969 (No. 129)

— Occupational Safety and Health Convention, 1981 (No. 155),

and has already submitted reports to the ILO Committee of Experts
which are relevant to the provisions of Article 7, you may wish to refer
to the respective parts of those reports rather than repeat the
information here. However, all matters which arise under the present
Covenant and are not covered fully in those reports should be dealt
with in the present report.

(a) Please supply information on the principal methods used for
fixing wages.

(b) Please indicate whether a system of minimum wages has been
established, and specify the groups of wage earners to which it
applies, the number of persons covered by each group as well as
the competent authority for determining these groups. Are there
any wage earners remaining outside the protection of the system
of minimum wages in law or in fact?

(i) Do these minimum wages have the force of law and in
which ways are they secured against erosion?
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(ii) To what extent and by which methods are the needs of
workers and their families as well as economic factors
taken into consideration and reconciled with each other in
determining the level of minimum wages? What standards,
goals and benchmarks are relevant in this respect?

(iii) Please describe briefly the machinery set up for fixing,
monitoring and adjusting minimum wages.

(iv) Please supply information on the development of average
and minimum wages 10 vears ago, 5 years ago and at
present, set against the respective development of the cost
of living.

(v) Please indicate whether, in practice, the system of mini-
mum wages is supervised effectively.

(c) Please indicate whether there exists in your country any inequal-
ity in remuneration for work of equal value, infringements of
the principle of equal pay for equal work, or conditions of work
for women which are inferior to those enjoyed by men.

(i) What steps are taken to eliminate such discrimination?
Please describe the successes and failures of these steps
with regard to the various groups that are discriminated
against.

(i) Please indicate what methods, if any, have been adopted
to promote an objective appraisal of jobs on the basis of
the work to be performed.

(d) Please indicate the income distribution of employees, both in
the public and private sectors, taking into account both remu-
neration and non-monetary benefits. If available, give data on
the remuneration of comparable jobs in the public and private
sectors.

What legal, administrative or other provisions exist that prescribe
minimum conditions of occupational health and safety? How are
these provisions enforced in practice and in which areas do they not

apply?

(a) Please indicate which categories of workers, if any, are excluded
from existing schemes by law and what other categories benefit
from such schemes only insufficiently or not at all.
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(b) Please provide statistical or other inforraation on how the
number, nature and frequency of occupational accidents (par-
ticularly with fatal results) and diseases have developed over
time (10 years ago, 5 years ago as compared with the present).

4. Please supply information on the actual realization in your country
of the principle of equal opportunity for promotion.

(a) Which groups of workers are currently deprived of such equal
opportunity? In particular, what is the situation of women in this
respect?

(b) What steps are being taken to eliminate such inequality? Please
describe the successes and failures of these steps with regard to
the various disadvantaged groups.

5. Please describe the laws and practices in your country regarding rest,
leisure, reasonable limitations of working hours, periodic holidays
with pay and remuneration for public holidays.

(a) Indicate the factors and difficulties affecting the degree of
realization of these rights.

(b) Indicate which categories of workers are excluded by law or in
practice, or both, from the enjoyment of which of these rights.
What measures are contemplated or currently taken to remedy
this situation?

6. In case of subsequent reports, give a short review of changes, if any,
in national legislation, court decisions, or administrative rules, pro-
cedures and practices during the reporting period affecting the right
to just and favourable conditions of work.

7. Please indicate the role of international assistance in the full realiza-
tion of the right enshrined in Article 7. |

Excerpis* from text of General Comment No. 5 (1994)

Persons with disabilities

25. Theright to “the enjoyment of just and favourable conditions of work”
(art. 7) applies to all disabled workers, whether they work in sheltered

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.
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facilities or in the open labour market. Disabled workers may not be
discriminated against with respect to wages or other conditions if their
work is equal to that of non-disabled workers. States Parties have a
responsibility to ensure that disability is not used as an excuse for
creating low standards of labpur protection or for paying below
minimum wages.

Excerpts* from text of General Comment No. 6 (1995)

The economic, social and cultural rights of older persons

23. Theright “to the enjoyment of just and favourable conditions of work”
(Covenant, art. 7) is of special importance for ensuring that older
workers enjoy safe working conditions until their retirement. In
particular, it is desirable to employ older workers in circumstances in
which the best use can be made of their experience and know-how.

24. In the vears preceding retirement, retirement preparation pro-
grammes should be implemented, with the participation of repre-
sentative organizations of employers and workers and other bodies
concerned, to prepare older workers to cope with their new situation.
Such programmes should, in particular, provide older workers with
information about: their rights and obligations as pensioners; the
opportunities and conditions for continuing an occupational activity
or undertaking voluntary work; means of combating detrimental
effects of ageing; facilities for adult education and cultural activities,
and the use of leisure time.

——

' Commentary

This provision, which is complementary to the right to work recognized in the preceding
article, seeks to ensure that those who do work have the right to do so under just and
favourable conditions. Since many of the specific issues dealt with in this article are the
subject of detailed ILO standards, the reporting guidelines seek to avoid duplication in
reporting. The Conventions in question are No. 14 of 1921, No. 81 of 1947, No. 100
of 1951, No. 106 of 1957, No. 131 of 1970, No. 132 of 1970, and No. 155 of 1981.
Thus any State that has ratified some or all of these Conventions can cross-refer in its
report to information already provided to the ILO Committee of Experts and can provide
a response to any comments made by that Committee. However, since many States have

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific

articles to which they refer.
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